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Among large number communications 
received, containing expressions good-will 
and favorable impression, the suggestion has 
been frequently offered that the value the 
good reference index the end each vol- 
ume. have not thought necessary 
publish each number statement that 
index would furnished, but this cer- 
tainly our intention, realize the 
that, reason its thoroughness and ex- 
haustiveness the special field banking 
law, the usefulness the JouRNAL not 
alone confined current reading, but that 
will equally valuable book reference. 


Cutler American Exchange Bank, 
found herein, customer New York 
bank desiring make payment west- 
city, applied the bank for draft 
its correspondent the place 
stead issuing draft the ordinary form 
the bank sold its customer what termed 
letter advice, which substance advised 
the western bank that the latter’s account 
was credited with amount named, which 


had been received from Co. (the 
customer) for the use (the party whom 
was forwarded the purchasers their 
creditor the western city, but before 
was received him the western bank had 
failed, and payment, course, was refused. 
The New York bank, suit the pur- 
chasers, was declared liable refund the 
amount. 

Had the bank, instead issuing letter 
advice, sold draft its correspondent for 
the amount, the result under the facts 
the present case would have been the same, 
for upon default the western bank the 


York bank, proper steps had been 


taken, would have been held liable drawer 
upon the draft. But the important question 
which this case suggests is, whether 
cases the bank issuing letter advice 
draft the ordinary form its correspondent 
wherewith accomplish the same object 
Suppose, for instance, the purchasers 
their creditor, for some reason, retain the 
letter for considerable length time, with- 
out presenting it, and the correspondent bank 
fails the interim. the case draft 
there known and limited time which 
presentment must made, and the drawer’s 
risk the solvency the drawee continues, 
and after which end, but this 
true with regard instrument like the one 


question? there any duty obligation 


the part the holder present with- 
certain period order hold the issu- 
ing bank? ‘This important question 
considered the use instrument 
like the one here, for held the 
negative would much better for bank 
issue draft than letter advice, inas- 
much its responsibility for the solvency 
its correspondent would less the former 
than the latter case. 

The instrument under discussion here par- 
takes somewhat the nature letter 
credit. ‘The latter instrument has been de- 
fined letter request, whereby one 
person requests some other person advance 
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money give credit third person, and 
promises that will repay guarantee the 
same the person making the advancement. 
accept bills drawn upon himself for like 
amount.” 

Mr. Daniel, his work Negotiable 
Instruments, points out the following particu- 
which letter credit differs from 
bill exchange 

(1) not payable absolutely, but only 
the event that the letter drawer may use it, 
which optional with him. 

(2) not necessarily for 
amount. 

(3) not necessary that addressed 
particular person. 

(4) letter writer many cases be- 
comes the principal and only debtor for the 
advances, and not such cases all like 

(5) never, like the drawer bill, 
entitled immediate notice the letter 
not complied with. Daniel, Neg. Inst., sec- 
tion 1794. 

Were the instrument the present case 
regarded letter credit and subject 
the rules governing that class paper, 
will once seen that the responsibility 
the issuing bank, with reference the rights 
the holder, more extended than would 
the drawer draft. draft drawer 
should the drawee fail after unreasonable 
delay presentment, the holder could not 
look the bank for reimbursement, but 
the party issuing such letter its liability 
would sell continue. But whatever the 
nature the instrument, until its status 
more definitely fixed the courts, and the 
rights the parties thereunder more clearly 
defined, the safer plan for bankers, when 
about sell exchange distant points, 
adhere the old form draft and their 
known liability drawer, rather than create 
new member the already numerous com- 
mercial family whereunder their rights and 
obligations are uncertain and doubt. 


The legislation, effected and proposed, 
some the states, designed prevent 
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private bankers from carrying 
under corporate titles, and the recent publica- 
tion the proposed action the 
dent the New York Banking 
looking the enforcement the prohibitory 
law that state against bankers doing 
business before, well after, its passage, 
will render brief statement our views 
upon the question the effect general 
legislation this character upon the rights 
previously established private bankers 
possible interest the present time. 

New York the law regulating the sub- 
ject, chapter 329 the laws 1885, 
ing section 311 the Banking 
follows 

“No person persons engaged the 
business banking this state, not subject 
the supervision the Superintendent 
the Banking Department, and not required 
report him the provisions this act, 
shall make use any office sign the place 
where such business transacted, having 
thereon any artificial corporate name, 
other words indicating that such place 
office the place office bank nor 
shall such person persons make use of, 
circulate any letter-heads, bill-heads, blank 
notes, blank receipts, certificates, circulars, 
any written printed, partly written 
printed paper whatever, having thereon any 
artificial corporate name, other word 
words, indicating that such business the 
business bank.” 


The act then provides penalty, and con- 
tinues 

Provided, however, that the provisions 
this section shall not apply any person 


persons engaged the business banking 
this state prior the passage this act.” 


chapter the laws that year, enacted 

person persons who are now 
shall hereafter become engaged the busi- 
ness banking this state, 
ject the supervision and not re- 
quired report any officer elected 
appointed the state, shall make use any 
office sign the place where such business 
transacted, having thereon any artificial 
corporate name, nor shall such person 
persons make use circulate any letter- 
heads, bill-heads, blank notes, blank receipts, 
certificates, circulars, any written 
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printed partly written and partly printed 
paper whatever, having thereon any artificial 
corporate name. bank hereafter in- 
corporated shall adopt use the name 
any private incorporated bank now exist- 
ing, without first obtaining consent writing 
from the person persons who have done 
under such name.” 


The act then provides penalty for its vio- 
lation. 

will noticed that the two acts cited 
the express provisions the statute, 
their effect upon bankers already established 
concerned, are directly opposite. 
Minnesota enactment the law 
vides that shall apply those are now 
engaged the business banking this 
state not subject the supervision of, and not 
report any officer the state 
while the New York statute special clause 
exemption inserted, providing that its 
provisions shall not apply any person 
persons engaged the business banking 
the state prior its passage. 

important question, understand, 
arising connection with general prohibitory 
legislation the character indicated, 
whether within the power state legis- 
lature prohibit unincorporated bankers, who 
have previously done business under arti- 
ficial corporate title, from the further 
their business thereunder, 
whether the law can only made apply 
subsequent cases? ‘The consideration 
this question would involve all cases legis- 
lation where the law expressly applied 
previously established bankers, such 
Minnesota, where was silent the 
point. 

further question presented, arising 
ander the New York statute, whether the 
provision exempting persons engaged busi- 
ness the time its passage itself consti- 
tutional, and whether the act should not apply 
all view that the act should 
apply all bankers, and that the clause ex- 
taken the state banking superintendent, 
and assumes, course, the 
the first question, that state legislature has 
power deprive previously 
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vate bankers the further use artificial 
corporate titles. 


Upon the questions thus presented are 
without the aid judicial decision. All the 
legislation the subject recent, and the 
courts, far are aware, have not 
yet been called upon decide the questions 
arising thereunder. 


prevailing idea among bankers has 
been that precedent had been established 
the attorney-general Minnesota, who, 
subsequent the passage the act that 
state, cited, delivered -that the 
law was unconstitutional. was currently 
understood and reported banking publica- 
tions the time, and subsequently, have 
proceeded the theory that the act could 
not affect private bankers already established. 
our last number fell into the common 
error, and, briefly adverting the subject, 
stated that this opinion would furnish pre- 
cedent for the case private bankers New 
York. 


This however, was erroneous, for the 
act was declared unconstitutional, simply be- 
cause did not receive the necessary vote, 
will seen the following letter and copy 
opinion courteously furnished the at- 
torney-general Minnesota 


MINNESOTA, 
ATTORNEY OFFICE. 
August 12th, 1889. 


Thomas Paton, Banking Law 
Journal, New York, 


Dear Your favor the 8th inst. 
copy the opinion referred to, but you will ob- 
serve that does the question. Our 
state constitution requires that acts this 
character shall receive two-thirds vote the 
act question did not receive the necessary 
vote, and therefore held void 
that ground, and was not necessary pass 
upon the question the right the legisla- 
ture enact law that character. 
very truly yours, 

Moses 
Attorney-General. 


opinion referred to.] 


Signed 


Hon. Knox, Bank Examiner, St. 
Paul, 


f 
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Dear You inquire the validity 
chapter the general laws 1887, 
being act amend section chapter 
the General Statutes 1878, relating 
banks and banking, and also chapter 
the general laws 1887, being entitled, 
act amend section ten (10) chapter 
thirty-three (33) the General Statutes 
1878, relating banks and banking.” 

appears upon examinaticn that the con- 
stitutional requirements were not complied 
‘with the passage these two acts, and 
would therefore recommend that they 
treated void. 

very respectfully yours, 
(SIGNED). 


are left therefore without any judicial 
authority precedent upon the following 
questions, which propose briefly con- 
sider—viz.: 

(1) Whether general prohibitory legislation 
the character indicated can made 
apply private bankers doing business 
the time the law made. 


(2) Whether the exemption provision 


the New York statute unconstitutional, 
claimed. 


well settled upon principle, well 
upon authority, that legislative enactment 


repealing statute which takes away the vested 
rights property individual for any 


purpose (except where property taken for 
public use and upon just compensation) 
invalid being above the power and beyond 
the scope legislative authority. ‘The argu- 
ment, then, against the right the legislature 
deprive private banker the previously 
acquired right use artificial corporate 
title, such, for example, ‘The Bank 
Smithville,” would proceed upon the ground 
that the title adopted was vested right 
property the banker which the law-making 
body could not legislate away. Instances exist 
where the law, analogous cases, has upheld 
property rights namesand titles and 
forbidden their use others, and general, 
right property trade mark, label, business 
sign, other proprietary mark, inviolable 
and much entitled protection any 
other species property capable individual 
ownership. But while this so, essential 
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sign title, that must lawful its 
nature, for well established cases 
this kind that the protection the law will 
not extended title other mark not 
founded truth. Herein found the 
test which will determine the question here. 
Previous legislation making unlawful the 
use certain prohibited titles, shall their use 
regarded having been lawful and proper, 
wherein parties have acquired vested prop- 
rights entitled protection? so, 
will beyond the power the legislature 
deprive the owners thereof. Or, shall the 
use artificial corporate titles unin- 
corporated bankers before the statute con- 
sidered wrongful and against public policy, 
that misrepresented—namely, that the 
business that incorporated bank, 
whereby the public the latter, 
then, vested right can grow out 
wrong, the lack truth the title will debar 
the owner from protection, and prevent the 
upholding property right therein. 

This question will have met and 
answered the court. determining the 
principles laid down analogous cases relat- 
ing trade-marks and similar rights prop- 
erty titles and signs will have important 
bearing. But among the great mass cases 
involving the right proprietary marks, 
find case wherein the title bank has 
been brought question representing 
property 

illustrate the application the principle 
that title which contains misrepresentation 
will not protected, the case 
Wells, How. Pr. (N. Y.), 385, although 
different fact, will afford example. 
There the plaintiffs claimed exclusive 
property the name “Balm Thousand 
Flowers,” and sought protection against in- 
fringement. appeared that the compound 
sold under this name, instead being re- 
presented was nothing but extract soap, 
and the proof was complete that the name 
given was used deceive the public, and 
conveyed false representation. The court 
denied relief, saying: exclusive privilege 
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deceiving the public assuredly not one 
that court equity can required aid 
name and character.” 

But Thomas, Brewster, 308, 
the plaintiff who had purchased and was using 
the name Dental Association,” 
Philadelphia was protected the title against 
person who hung out the sign Colton 
Dental Rooms.” Here, although hardly an- 
alogous the case Bank Smithville,” 
the right the title might have been 
open attack the ground that the name, 
Dental Association.” implied in- 
corporation dentists, presenting greater 
aggregation skill and ability than would 
furnished private establishment, and 
therefore such misrepresentation fact 
disentitled the plaintiff relief. But 
this point was not considered the court, 
who held that the owner had right prop- 
the title, the case may afford some slight 
ground for the claim that title, such 
Bank Smithville,” notsuch misrepre- 
sentation fact prevent the owner 
from asserting right property therein. 

The question, therefore, whether, be- 
fore the positive enactment statute 
making unlawful, the use artificial 
corporate title private banker was proper, 
and entitled protection property right, 
wrongful, and not subject property, 
and one which the legislature could rightfully 
prohibit the further use of, open one 
and exceedingly doubtful. 

far, however, any legislation the 
subject may directed against class 
bankers, previously established, who have 


done business under name title which 


contains element misrepresentation, 
such for example Banking House 
John Smith,” seems clear that the 
right continue business under the title 
vested right, and cannot interfered with. 
The second question whether the pro- 
vision the New York statute making in- 
applicable bankers already engaged 
business the time its passage, uncon- 
‘This assumes, course, that 
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vested rights property exist previous 
titles. may remarked, passing, that 
the legislature making this provision, evi- 
dently contemplated that nothing wrong 
unlawful existed the previous use these 
titles, but only aimed the prohibition 
the practice the future other parties, 
likely grow into wrong unchecked. 
But the question is, does this clause violate 
any constitutional provision? 

claimed that give persons engaged 
the banking business, prior the passage 
the act, special privileges the use 
office signs, etc., denied those subsequently 
established, making lawful the former 
and criminal the latter case, unjust and 
inequitable. ‘This, course, the theory, 
before stated, that property rights exist 
such titles, for otherwise there 
more inequality protecting, appro- 
priate legislation, such rights than there would 
protecting author’s exclusive right 
the use certain title, manufacturer’s 
right the exclusive use certain trade- 
mark, and denying all subsequent parties 
any therein. 

But assuming that, reason there being 
misrepresentation the artificial title, the 
owner has property right therein which the 
law will recognize, and the legislature then 
enacts law denying future parties the use 
prohibited titles, but granting special per- 
mission previous parties continue their 
use, this once suggests the mind un- 
just granting one class 
citizens special privilege which denies 
others. any constitutional provision 
thereby 

Article Section 18, the State Consti- 
tution provides: legislature shall not 
pass private local bill any the fol- 
lowing cases: Granting any 
private corporation, association individual 
any exclusive privilege, immunity 
chise whatever.” 

‘The New York act grants class in- 
dividuals the exclusive privilege using arti- 
ficial titles which they have 
property rights, and denies the same privilege 
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all other citizens the state. ‘This would 
plain violation the provision cited, 
“private local not the act 
the New York general act 
which would not affected this provision 
is, far the general prohibitory branch 
the enactment concerned, but, 
opinion, the special exemption clause not. 
act, which, words, merely exempts certain 
class from the operation the general pro- 
visions the act, but substance and effect 
operates grant certain and known body 
citizensa special privilege, which the other 
citizens the state are not entitled to. 
Chambers, C., 600, the court 
says: statutes are such relate 
to, concern and affect particular persons, 
persons are interested way and degree 
peculiar them, and not common the 
whole community.” 

Without discussing this branch the sub- 
ject, think that the exemption clause 
the New York statute regarded 
private act, and, the event shall de- 
cided that right property exists 
previous titles, would then unconstitu- 
tional granting special privilege par- 
ticular class. But, private bankers already 
established shall held have 
right their titles, then the exemption clause 
would not granting special privilege, but 
merely confirming right property which 
beyond the power the legislature 
take away. 


AUTHORITY BANKS 
PURCHASE 
SECURITIES. 

Among the most interesting and important 
questions arising under Bank 
Act regard the extent the powers 
associations organized under the act, promin- 
ence must given those which concern 
the power national banks purchase 
transfer negotiable paper, stocks and other 
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securities. presentation the law upon 
this subject the light late decisions can 
therefore hardly fail prove service 
those attorneys whose practice runs this 
direction. especially likely, there 
appears full treatment the sub- 
ject recent date accessible the profes- 
sion. 

Purchase Negotiable the 
business banking the purchasing and dis 
ing money.”! 

Indeed, has been held that 
bank authorized thus acquire, not only 
notes and bills which are perfect the hands 
the borrower, but also his own paper made 
directly the 

reaching this conclusion the court said 
that could see nothing the Act 
gress nor reason” for different view.* 


Nor, according the latest view the 
matter, developed Minnesota the 
material whether the transaction 
through which the bank acquires notes 
purchase the notes sense 
the word purchase,” discount the 

different view had previously been taken 
the same state the case 
tional 

But the subsequent case held upon the 
ground already stated, and disregard the 
distinction taken the prior case, that the 
recovery national bank upon 
able paper purchased it, even though the 


1, See Viagara County Bank v. Baker, 15 Ohio St., 68, 
74,753 Fleckner v. U.S. Bank, 8 Wheat., 338, 351; 5. C., 3 
Fed., Dec. 77, 79. 

2. Smith v. Exchange Bank, 26 Oio S. 
Thomp. Nat. Bank 836, 840. 

Compare like view the former United States 
Bank, in Fleckner v. U.S. Bank, Weat., 338, 350, 351; 
C., Fed., Dec. 77, 78, 79. 

Minn., 40; C.,53 Am. Rep., 

Savery, Hun, 36, 41. 

Minn., 140; C., Thomp. Nat. Bank 637. This 
decision distinguished Smith v. Exchange Bank, 26 Ohio, 
St., 41, upon the ground that did not present case 
outright purchase, and relied upon the authority 


BANKING LAW JOURNAL. 237 


bank acquired such paper, not security, 
but its absolute 

regard this change view, was 
said Dickerson, J.: “In 
court decided that national banks were not 
authorized purchase promissory notes 
the ordinary sense the word purchase,’ 
the transaction not discounting the 
it, and the defence vires was sus- 
that decision was rendered 
the Act Congress upon which was based 
has come before the Supreme Court the 
United States for construction 
Fed., Dec., Bank Whitney, 
‘The decisions that court are the effect 


that the enforcement favor bank 
securities upon real property, which securities 
the bank has acquired without authority, 


could not opposed the plea 
vires, but that was intended Congress 
that the penalty for such violations law 
should only such might imposed 
proceedings instituted against the the 
government. construction the law 
Congress authorized. and our duty 
follow it. doing necessarily over- 
tule Bank Pierson, supra, the effect 
Prior this ruling, was held 
chusetts question turning the right 
party sue promissory note which 
national bank which purchases promissory 
note from indorsee may maintain 
tion thereon its own name, against prior 
party thereto, without regard the question 
whether the purchase was vires was 
one which the bank was authorized law 
Dealing Stocks, dealing 


and Mechanics Bank Baldwin, 23 Minn., 198; S. C., 23 
Am. Rep., 683. 

7. Merchants’ Nat. Bank v. Hanson, supra, 


stocks national banks not expressly 
prohibited, yet has been declared that 
such prohibition implied from the fail- 
ure grant the 


has been held that the selling 
commission was not within the 
authorized business national bank. Such 
transaction being thus beyond the scope 
the corporate powers the bank, the de- 
fence vires was regarded open 
the bank, and was considered not re- 
spohsible for any representations which 
its teller might have made purchaser 
the bonds and which might have induced 

This conclusion upon the con- 
struction the provisions the National 
Bank Act powers connected with the 
business banking, and upon the analogous 
ruling that banking associations formed 
the Banking Act New York," have 
sell profit, or, asa means raising 
money, except when received security for 

But there may instances where the bank 
precluded from setting the defense 
case where party sold bonds national 
bank certain price, and the bank agreed 
resell the bonds the vendor the same 
price less, but afterwards refused 
upon their appreciation suit 
the vendor for the breach contract 
was held that the bank could not escape li- 
ability setting that had authority 
under the National Bank Act buy the 


Baldwin, 198; Am. Rep., 683, and First 
Nat. Bank v. Pierson, 24 Minn., 140; S. C., Thomp, Nat. 
Bank Cas, 637, which, just shown, has since been over- 
ruled Merchants’ Nat. Bank Hanson, 
C., Am. Rep., 

9. First Nat. Bankv. Nat, Exchange Bank, 92 VU. S., 122, 
128; C., Fed., Dec. 271, 272; Thomp, Nat. Bank 
Cas. 124, 

Am. Rep., C., Thomp. Nat. Bank Cas., 533. 

Act 1838, ch. 260, 
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bonds. ‘The ground the decision was that 
the bank might have discharged its obliga- 
tion returning the bonds 
back the purchase-money, and that permit 
profit its own violation the 


the taking stocks may justified 
claim. ‘Thus has been laid down hardly 
doubted that “the honest exercise 
the power compromise doubtful debt 
owing bank,” stocks might accepted 
payment and satisfaction, with view 
their subsequent sale conversion into 
money, make good reduce an- 
ticipated loss.” Such transaction would 
not, was thought, amount “dealing 


Upon grounds analogy such case 
the conclusion has been further reached that 
fair and fide compromise con- 
tested claim against growing out legi- 
timate banking transaction, national bank 
may pay larger sum than would have been 
exacted satisfaction the demand, 
thereby obtain transfer stocks rail- 
road other securities. This view was 
taken where the bank acted the honest 
belief that turning the stocks into money 
under more favorable circumstances than 
then existed loss, which would otherwise 
accrue from the transaction, might averted 


NEWMARK. 
San Francisco. 


13. Logan Co. Nat. Bankv. Townsend, Rep., 
(Ky.) 122. 

14. First Nat. Nat. Exchange Bank, 
122; C., Fed., Dec. 272; Thomp. Nat. Bank 
129. According the opinion this case, was 
effect decided Fleckner Bank Wheat., 
(S. C., Fed., Dec. 77) where was held that prohibi- 
tion against trading and dealing was nothing more than 
Prohibition against engaging the ordinary business 
buying and selling for profit, and did not include purchases 
resulting from ordinary business transactions. For this rea- 
son, among others, the acceptance of an indorsed note in 
payment debt due, was decided not dealing 
notes. “Of course,” was further remarked, “all such 
transactions must compromises good faith; and not 
mere cloaks advices cover unauthorized 

15. First Nat. Nat. Exchange Bank, 
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LEGAL DECISIONS. 


COLLECTING BANK—RIGHT 
PROTECT OWN PAPER PREF- 
ERENCE COLLECTION ITEMS 
—NO LIABILITY WHERE INSTRUC- 
TIONS FOLLOWED. 


FREEMAN a/. CITIZENS’ NATIONAL BANK. 


1. A bank receiving drafts for collection only, having claims 
its own against the drawee, not forbidden attach 
his property, and thus secure priority for its debt over the 
drafts. 


Whether not the bank would the ab- 
sence of special instructions, to begin suit upon the non- 
payment the would mot negligent not 
doing so, if, obedience special instructions tele- 
graph the drawer case non-payment and await reply, 
it did so telegraph two days before beginning its attach- 
ment suit, and received no directions to sue until its own 
attachment was levied. 


Appeal from district court, Polk. county 
Judge. 


Action law recover for negligence 
defendant the collection certain drafts. 
The district court directed verdict for de- 
fendant. Plaintiffs appeal. 


Kauffman Guernsey, for appellants. 


Beck, The plaintiffs are dealers 
oysters and fruits the city Baltimore, 
and for more than year sold goods one 
Price, doing business Des Moines. ‘These 
sales were frequent, and, payment for the 
goods, plaintiffs drew drafts Price, pay- 
able defendant’s order and sent this paper 
defendant for collection. ‘The drafts were 


122, 126, 128; C., Fed., Dec. 271; C., Thomp. Nat. 
Bank Cas., 124, 129. “It is difficult to see,” says Chief 
Justice Waite justification this conclusion, how. 
debt due contested obligation resting upon 
bank, occupies any different position respect the power 
of adjustment and compromise from that of a debt owing 
apprehended loss growing out legitimate business; and 
would seem that whatever might done the one case 
ought not excluded from the other under the same cir- 
cumstances, Often discharge bank its own obliga- 
tion creates debt due from another.” 
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frequent occurrence. sued upon 
were drawn about weekly. not shown 
how many prior drafts were drawn, their 
frequency, but are authorized infer that 
this regard they were about the same 
the drafts involved this action. the 
29th January, 1885, defendant commenced 
action attachment against Price and 
levied upon his property. Other attachments 
followed. Defendant’s attachment and the 
one next priority exhausted all Price’s 
property. Defendant’s attachment was upon 
note given Price for debt before exist- 
ing. ‘The note was executed before the drafts 
question were drawn. ‘The plaintiffs, after 
they dealing with Price for time, 
sent defendant these instructions: “Do not 


return any more drafts; but, not paid, wire’ 


and await our 27, 1885, 
plaintiffs received telegram from defendant 
these words: six unpaid drafts 
the next day plaintiffs wrote 
defendant the words: all our drafts 


accepted? Does Price accept them promptly? 


Please the night the 28th 
January defendant information 
which induced bring the suit attach- 
ment the next day. that day wrote 
and telegraphed plaintiffs advising them 
that attachment had been commenced 
against Price, and that the drafts were re- 
turned. But not shown that the drafts 
were inclosed the letter. infer they 
were not from fact shall presently state. 
telegram was answered the 
January (the day attach- 
ment was issued), these words: 
our drafts your attorney. Protect our in- 
terests.” defendant obeyed this instruc- 
tion, and action was commenced plain- 
tiffs the drafts the 29th January. 
infer the drafts had not been sent plain- 
tiffs, but were handed attorney. all 
events the suit was brought soon after 
plaintiffs’ telegram was received the papers 
could prepared. facts are estab- 
lished beyond dispute. Indeed not 
think the parties differ any them. 

may admitted for the purpose 
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the case that the bank was plaintiffs’ agent. 
But that its agency was special cannot 
denied. was instructed and directed not 
return unpaid drafts, but, the drafts were 
not paid, “to wire” plaintiffs, and await 
reply. days before the attachment, de- 
fendant obeyed these instructions the let- 
ter. Plaintiffs gave instructions 
action, but wrote defendant inquiring 
the acceptance the drafts. Now, 
cannot claimed that defendant disobeyed 
instructions, failed pursue the exact 
course pointed out ‘There 
cause for the action the 
ground that defendant disobeyed 
tions, was dilatory negligent follow- 
ing them. 
Counsel for plaintiffs insist that defend- 
ant was authorized bring suit upon the 
drafts without special authority 
tions from plaintiff; and the failure 
was negligence for which liable. 
may assume that, the absence instruc- 
tions, this position counsel would cor- 
rect. cannot claimed that, de- 
fendant’s omission commence suit was 
accord with instructions given plaintiffs, 
can held for negligence. ‘That the 
omission bring action was 
plaintiffs’ instruction cannot, think, 
doubted. ‘The plaintiffs instructed defend- 
ant not return any but they were 
not paid “wire us,” (send telegram,) and 
“await our reply.” Defendant did 
plaintiffs the 27th that six drafts were un- 
paid, and did await reply; but reply 
any time was sent defendant requiring 
suit any proceedings whatever; but let- 
‘ter was sent making inquiry the accept- 
ance the drafts. Defendant was left with 
directions bring suit. was restricted 
the instruction await directions from 
plaintiffs, which was done. Surely was not 
negligent obeying plaintiffs’ instructions. 
argued that defendant had right 
enforce its claim against Price, 
gain priority over the plaintiffs and that, in- 
asmuch plaintiffs, had they known defend- 
ant held claim against Price, would not 
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have sent the drafts, effect practiced 
fraud upon plaintiffs and should not 
permitted take advantage priority thus 
But defendant undertook other 
duty than the collection the drafts, and 
instructions pertaining thereto. was 
not the guarantor for Price. did not un- 
dertake report his responsibility 
solvency. short, its duty was that 
bank receiving paper for can- 
not admitted, contended counsel, 
that the indebtedness Price defendant 
forbade enforce its claim, gain 
over plaintiffs. Surely bank may 
discount paper, and retain the right hold 
collections against the maker the paper 
without surrendering its rights priority 
gained diligence. matter fact 
many the business men the country 
against whom collections are sent banks 
money and discounting their own paper 
the necessities their business demand. 
has never been supposed that banks must 
concede priority paper sent them for col- 
lection their own claims against the 
maker such paper under such state 
facts have this case. 

These views lead the conclusion 
that, upon the undisputed evidence the 
record, the cannot lawfully recover. 
directed verdict for the 
conclusion the facts renders the consid- 
eration the questions law discussed 
counsel unnecessary. These are 
interesting, and are presented with learning 
and ability, but the rules the law involved 
them are not applicable facts 
the case. have considered all ques- 
tions the case which are required 
determine, and reach the conclusion that the 
judgment the district court ought 
affirmed. 


LAW 


LETTER ADVICE—FAILURE 


1889. 


1. Plaintiffs, desiring to remit a sum of money to H. at Lead- 
ville, deposited the amount with bank, and the 
latter gave plaintiffs the following letter advice: Bank 
of Leadville, Leadville, Colorado. Your account is 
credited this day $500, received from Cutler, Hall 
tor the use of" H. This letter plaintiffs sent to H., bur 
before received the Bank Leadville tailed, and re- 
fused pay, whereupon tendered the letter 
advice back 

That they could recover the detendan:. 

There was contractual relation between the Bank 
Leadville and these parties which would require plaintiffs 
look that bank for the money. The law implied 
contracts cannot extended far. 

Appeal from superior court New 
city, general term. 

The plaintiffs were depositors with the 
defendant bank. remit sum 
money one Hall, Leadville, Col., 
they asked the officers they 
could for ‘They said they could, 
but refused give the plaintiffs draft 
Leadville, saying they could not 
that, but they would let 
ter advice, which, they stated, was their 
way doing business. plain 
tiffs assented, and paid the defendant 
the sum $500. ‘They then received back 
from defendant the writing 
New York, July 20, Bank 
Leadville, Colorado: Your account 
credited this day five hundred 
ceived from Cutler, Hall Co., for the use 
Seymour Hall. Burns, Cashier.” 
forwarded this letter Hall, but 
before received the Leadville bank had 
failed, and had gone into hands, 
who refused pay any money. 
thereupon received back the letter, and then 
demanded that the defendant carry out its 
undertaking transmit the money Hall, 
pay back the money. its 
this action was brought. 


Horten, for respondents. 


{ 
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Gray, (after stating the facts above.) 
‘This appeal turns upon the understanding 
and-agreement between these parties. 
they made distinct compact not 
doubted, and the plaintiffs’ construction 
seems tous logical natural. ‘The 
agreement must control the respective rights 
and duties, and determined what 
was said and done between the parties when 
the plaintiffs paid their money the defend- 
ant. ‘The plaintiffs wished make pay- 
ment certain person distant state, 
and the undertook effect for 
them its own way. When the plaintiffs 
assented, and paid the sum desired 
remitted, they received the paper writing 
question. From that moment the defendant 
became depository fund which was, 
its own agreement, devoted one par- 
ticular purpose, and other. that 
purpose failed, became incapable be- 
ing effectuated, was recalled the plain- 
tiffs, the absolute right the moneys was 
them, and one else. 
undertaking was effect the payment the 
sum deposited plaintiffs Hall, and 
time did the moneys become merged 
the general funds the defendant, cease 
under its dominion for the purpose 
its assumed agency. so-called letter 
advice was equivalent its certificate 
western correspondent the deposit 
sum money the plaintiffs for the use 
the person mentioned therein. paper 
was worthless the hands any person 
until was accepted the Leadville bank, 
which was addressed. its contract 
the defendant agreed with the plaintiffs, 
effect, that the Leadville bank would pay 
$500 Hall upon the presentation its 
letter advice. When that payment was 
refused, and the letter advice was returned 
the plaintiffs, the defendant became 
once liable repay the money the plain- 
tiffs. ‘The defendant seeks avoid what 
seems this very plain liability its 
part, the ground that the credit the 
sum the Leadville bank’s account the 


defendant became debtor that 
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bank for the money, and that 
had assented that should credited 
But that was not the agreement, and such 
construction possible, ‘lhe plaintiffs paid 
the money defendant conduit for its 
transmission Hall, and its undertaking was 
that Hall should get it. letter 
vice which plaintiffs received, its terms, 
limited the use the money him alone. 
The defendant became the special deposi 
tary the fund, and bound itself 
until drawn out under the authority the 
letter was Hall’s warrant 
demanding payment the bank which 
was addressed, and, upon payment, became 
the bank’s voucher for reimbursement the 
defendant. ‘The form the writing 
tion not material, its meaning 
structed and clear. stating therein that 
the foreign “account 
with the money, those words were controlled 
their general application and sense the 
remainder the clause, that was for the 
strument was obvious the 
Hall, and the foreign evidenced 
special deposit, made and 
warranted the foreign bank 
paying the sum mentioned Hall, upon its 
production and surrender. 

appellant argues that the deposit 
the money, and passing the credit 
the account the Leadville bank, promise 
pay the sum was implied law the 
part that bank. proposition, 
necessity, involves the idea that, actually 
constructively, the foreign bank became 
party the arrangement New York and 
the plaintiffs some way con 
sented its substitution for the defendant, 
the performance the engagement 
tered into. there gvas express 
tract made with plaintiffs defendant 
the particular thing, the defendant must 
bound its terms and legal effect. 
have said, the compact was clear enough, 
whatever forms the defendant went 
through, they would not allowed 
change it, divert the moneys any 
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other purpose use. And yet that what 
striving for its present contention. 
foreign bank’s indebtedness, would 
the effect could hold that the credit 
the books the defendant its account 
passed the title the moneys, that extent the 
defendant would the gainer, and the plain- 
tiffs would the losers, being remitted 
claim upon the receiver the insolvent 
foreign bank. But the claim the defend- 
ant that the Leadville bank became party 
quite untenable the absence any evi- 
dence its assent, some act its 
part equivalent the assumption the ob- 
ligation. Here was express agreement en- 


into between these parties for the ac- 


complishment particular purpose, and 
which the money paid the defendant was 
dedicated from the moment its receipt. 
contractual relations existed between the 
plaintiffs and the foreign bank. were 
strangers other. ‘That bank did not 
know the transaction, and the contractual 
elements mutuality assent were wholly 
wanting. duty was imposed upon it, and 
could come under obligation until 
adopted the defendant’sact. How, then, can 
argued that some obligation its part 
was implied the law? And can seri- 
ously contended that the law implied 
plaintiffs’ part that they looked and relied 
upon the promise the Leadville bank? 
think that would carrying the idea im- 
ranted extent. relation correspond- 
ence between defendant and the Leadville 
bank enabled such arrangement made; 
but the fact the defendant being cor- 
Tespondent and maintaining account with 
the Leadville bank wise affects the case. 
‘The defendant did not say its letter that 
the account the Leadville bank was cred- 
ited generally with the moneys. ‘The advice 
was the deposit its credit, for 
particular and designated purpose—namely, 
for the use Hall. the defendant had 
become insolvent the next day after the trans- 
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action, would the Leadville bank have been 
the loser the money, the plaintiffs? 
seems pretty plain that the loss would have 
been the plaintiffs’, inasmuch the Leadville 
bank had not become bound anything, ex- 
pressly impliedly. ‘The argument the 
appellant fails appreciate the legal effect 
the transaction between these parties. ‘The 
deposit was special one for designated 
beneficiary, and could not used dedi- 
cated the defendant any other purpose. 
system bookkeeping entries would 
allowed cause the plain agreement the 
parties miscarry, either with respect to.a 
payment its return the de- 
positors the event the failure the de- 
fendant cause such payment. 

Rep., 360, was not unlike the pres- 
ent one its features, and the conclusions 
the court were that the owner the fund 
deposited must receive back. that case 
the Drover’s Bank gave the agents one 
O’Hare, depositing sum money the 
credit the Henry Bank, for the use said 
O’Hare, its certificate that the amount had 
been carried the credit the Henry Bank 
for the use O’Hare. ‘The Henry Bank 
failed the same day, but the Drovers’ Bank 
transferred the sum the Bank the 
credit the Henry Bank, without mention- 
ing for whose use the funds had been de- 
posited with it. ‘The Bank carried the 
moneys the account the Henry Bank, 
and applied them upon the indebtedness due 
from that bank, and refused account 
O’Hare for the moneys. The court held that 
the Drovers’ Bank received and held the funds 
the use O’Hare, and must account 
him for the same. 

The opinion the court below, general 
term, upon first trial this action, was well 
considered, and more extended expression 
our views seems uncalled for. ‘The judg- 
ment should affirmed, with 
concur. 
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ACCOMMODATION INDORSER—UN- 
DERSTANDING WITH MAKER 
NEGOTIATION NOTE— 
LIABILITY. 


Supreme Court North Carolina, March 
18, 1889. 


The payee of a note who indorses it for the accommodation 
of the maker on the understanding that it shall be nego- 
tiated one the banks particular place, not re- 
leased from liability thereon because the maker, instead 
so disposing of it, sells and transfers the note to a private 
person who had notice such understanding before his 
purchase the note. 

where appeared that the chief and material part 
the purpose for which the note was made and 
was enable the maker borrow money upon it, and 
particular restriction limiting its negotiation to a bank was 
set forth therein. such case there was nothing its 
nature the purpose the connection with 
that rendered a sale to one of the banks necessary or mate- 
rial its sufficiency efficiency negotiable instru- 
ment, but could sold any person who might buy it. 


Appeal from superior court, Bladen county 
Judge. 


Action promissory note, brought 
Parker, administrator McK. Mul- 
ford, against Sutton and John Mc- 
Dowell. Judgment for plaintiff, and defend- 
ant McDowell appeals. 


Sutton, for appellant. Lyon, 
for appellee. 


plaintiff brought this 
action recover the money due upon 
promissory note, whereof the following 
copy: 

“$1,000. December 1882. 

“Ninety days after date promise pay 
John McDowell order, one thousand 
dollars, value received, with interest after 
maturity the rate eight per cent. per 


This note was indorsed the payee 
blank. and afterwards the blank was filled 
follows: “Pay McK. Mulford order.” 
consent the parties the court settled 
the facts follows: ‘The defendant, 
Sutton, executed his promissory note for 
$1,000, December 10, 1882, the de- 
fendant John McDowell, pay said sum 
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days after date, with interest per cent. 
after maturity. Said McDowell indorsed 
said note blank for the accommodation 
the defendant Sutton, and delivered said note 
him that same day. Said Sutton sold and 
transferred said note for full value, and be- 
fore maturity, intestate. the 
time the indorsement McDowell the 
note, was understood and agreed between 
him and Sutton that said note was ne- 
gotiated one the banks Fayetteville, 
such understanding before his purchase 
said note. the time the execution 
said note Sutton was not indebted Mc- 
Dowell, and the indorsement McDowell 
was solely accommodation enable Sut- 
ton raise money. McDowell had no- 
tice the sale the note plaintiff’s in- 
testate till after the death such intestate, 
the presentation the plaintiff the 
note for payment. Upon the above facts the 
court rendered judgment for plaintiff. ‘The 
defendant McDowell, having excepted, ap- 
pealed this court. 

The note sued upon was plainly 
able instrument, and might, indorsement 
the payee thereof, put upon the mar- 
ket, and bought and sold indefinitely. ‘The 
original parties treated “accommo- 
dation paper,” and the facts show that their 
chief and the material part their purpose 
was enable the maker thereof borrow 
money upon it. was expected that 
would get the money from one the banks 
Fayetteville, but not necessarily from 
bank, that town. had been in- 
tended, some particular restriction this re- 
spect would have been set forth about 
the note, but was left large, entirely 
without such restriction, sold any 
person who might bank had 
purchased it, could once have sold 
the intestate the plaintiff any other 
person the course business. There 
was nothing its nature the purpose 
the parties connection with that render- 
all material its sufficiency efficiency 
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negotiable nor would the mere 
sale have given the payee who 
any material legal advantage. 
‘There was reason, certainly none that ap- 
pears, why the intestate the plaintiff should 
not have bought the same footing 
bank any other person might have done. 
simple fact that had knowledge 
the that the money was 
obtained from bank the town men- 
tioned did not render any sense fraud- 
case against the mdorser than that Parker 
that case was its terms made 
and payable” particular bank named. 
was paper was not 
sold the bank, but different person. 
Nevertheless, was held that the indorser was 
liable. ‘lhe objection, therefore, that the in- 
testate the plaintiff had notice that was 
and agreed that the note should 
“negotiated one the banks Fay- 
etteville” cannot sustained, judg 
ment must 


PROMISSORY NEGO- 
‘TIABILITY 
DORSER NOT LIABLE NON- 
NEGOTIABLE NOTE. 

Supreme Court May 

1889. 
PIOLLET. 

1. Words wr.tten across the face of a note, to the effect that 
the understanding that will renewed maturity, 
render the obligation the note destroy 
its negotiability. 

party sued indorser upon non-negotiable note 
not liable thereon. 

Error court common pleas, Bradford 
county. 

Action Citizens’ National Bank 
wanda, Pa., against Piollet. Judgment 
for defendant, and plaintiff brings error. 

Peck and Overton, for plain- 
uff Overton, Jr., and Elhanon 
Smith, for defendant 


LAW JOURNAL. 


indorser promissory note. sued 
upon his contract indorsement, and not 
upon any other independent special con- 
tract relation that indorsement. 
liability therefore, the present action, must 
the technical liability indorser, 
the suit must note itself, without 
the written memorandum which appears upon 
its face, complete and perfect obligation 
memorandum were not there 
not against the defendant 
mere But the memoran- 
dum there. not alleged offered 
proved that there without authority 
and, has controlling effect upon the note, 
must treated part it. Its meaning 
entirely plain. ‘lhe words, written across 
immediate proximity the words the 
note, are: note given for advance- 
ments, and the understanding will 
given for advancements does not affect the 
certainty the note, and could easily 
regarded mere memorandum, not chang- 
ing the contract, and therefore not material. 
But the remainder the writing agree- 
ment that the note will renewed ma- 
the bank the holder, and dis- 
counted the note when was given, un- 
doubtedly affected the terms the memo- 
randum, and must considered having 
agreed renew the note its ma- 
turity. ‘This being so, the obligation the 
note not absolute, unconditional con- 
tract pay the money maturity. 
qualified obligation pay, with 
that, instead paying, the maker may give 
another note its place, which the bank 
would bound accept instead money. 
‘This being so, the case comes within the rule 
that commercial paper, negotiable, must 
certain, unconditional, and not contingent. 
Tyler, Pa. St., 346, Gibson, 
But negotiable bili note 


| 
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that the fewest possible words, 
and those importing the most certain and pre- 
cise contract and, though this requisite 
minor one, entitled to. weight 
mining question intention. within 
the statute, must free from contingen- 

cies conditions that would embarrass 
its course for memorandum control it, 
though indorsed it, would incorporated 
with it, and destroy it, but memorandum 
which merely directory collateral will 
407, SHARSWOOD, J., neces- 
sary quality negotiable paper that should 
simple, certain, unconditional, not subject 
any contingency. would mere af- 
fectation learning cite the elementary 
treatises and the decided cases which have 

tablished this principle. very important 
the commercial community that should 
fest from the that the only inquiry 
necessary determine the question 

bility the effect the memorandum upon 
the terms the note. have seen, 
makes important change the note, 
that, instead the note being distinct con- 

tain, the holder has agreed accept, instead 
payment money, another note, payable 
another time, which not fixed. ob- 
ligation the note, therefore, uncertain, 
depending whether the maker chooses 
pay it, give new note place it. 
uncertainty destroys its negotiability, and for 
that reason relieves the indorser. this 


not action against the indorser recover 
damages for breach agreement him 
continue his indorsement, that aspect 
the case cannot considered. Judgment 
affirmed. 
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PROMISSORY NOTE—TRANSFER 


PAYEE INDORSEMENT 
BLANK 
QUENT RETURN ‘TO PAYEE AND 
REISSUE 
INDORSER BLANK SUBSE- 
QUENT 


Supreme Court North March 
18, 1889. 


P., the payee of a promissory note, indorsed it in blank 
and delivered it to defendants as collateral security. De- 
fendants indorsed the note in blank, pledged it, with P.'s 
consent, third parties for their own indebtedness, and 
subsequently received back from such parties. There- 
after, being satisfied to trust P. without security , defendants 
returned the note to him, but omitted to erase their indorse- 
ment. After maturity, P. sold the note to the plaintiffs, who 
had no actual notice of the circumstances under which de- 
fendants’ indorsement was made, and plaintiffs sought to 
hold defendants liable indorsers. 

‘eld, 1, Defendants were not liable as indorsers to plain- 
tiffs. The return the note restored him his 
original position prior could not hold in- 
termediate parties as indorsers, and plaintiffs, deriving 
their title directly from him, with notice from the note it- 
self that he was first indorser, were not indorsees of de- 
fendants, and had no claim against them. 

The rule that the holder note may fill any the 
prior blank indorsements by making it payable to himself 
does not apply case like the present. 


Appeal from superior court, New Hanover 
county; Judge. 

Martin, for appellants. 
for appellees. 


John 


Davis, action tried before 
J., January term, 1889, the superior 
court New Hanover county, upon the fol- 
lowing statement facts agreed: the 
day January, 1884, one Mary Fairly 
executed her promissory note writing, un- 
der seal, copy which, and the indorse 
ments thereon, are follows: “$1,386.65. 
before the first day November next prom- 
ise pay Patterson order the sum 
one thousand three hundred and eighty-six 
dollars cents for value re- 
ceived. ‘This note bear interest the 
rate ten per cent. after maturity. 
1884. Payable the office McCaskill 
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which were the following indorsements: 

“Received the written note forty-five dol- 
lars and ninety-seven cents. 1885. 

the month January, 1885, and after the 
maturity the note, the plaintiffs became 

the purchasers the same for value from the 

said Patterson, indorsed above set 
forth, without any actual notice whatever 
any the equities defences set the 
answer the defendants, who were sued 
indorsers. admitted that the following 
facts are true: That early the year 1884 
the defendants agreed with Patterson, 

the payee named the note, make ad- 
vancements him money and goods dur- 
ing the year, enable him cultivate his 
farm, and secure the defendants for such 
advancements they might make said 
Patterson, the said Patterson indorsed 
the note blank, and delivered the de- 
fendants February, 1884, held the 
defendants collateral security for such sum 
sums money he, Patterson, might 
owe them the end 1884; and that onthe 
23d day February, 1884, the defendants 
indorsed said note blank, and, with the 
knowledge and consent said Patterson, de- 
livered the same George Williams 
Co., Wilmington, C., held said 
George Williams Co. collateral se- 
curity for money loaned the defendants 
1884, and that the indorsement said note 
the defendants was solely secure said 
George Williams Co., above stated. 
That the 15th October, 1884, the de- 
fendants paid the said George Williams 
Co. the money borrowed them, and the 
said George Williams Co. returned the 
aforesaid note the the defend- 
ants. Thatthe defendants held the note there- 
after, collateral security aforesaid, until 
the day December, 1884, when they 
returned said note Patterson, they 
being satisfied trust him for the balance 
then due them without said collateral security, 
and the time the defendants returned said 
note Patterson they, accident, oversight, 


and mistake, failed erase their names 
dorsers said note. the time the 

note was returned Patterson was 

well known him that they were not liable 

indorsers said note, and they believe 

well knew that they failed and omitted 

erase their names through accident, oversight, 

and mistake, and that was well known 

Patterson the time the defendants 

returned the note him the 5th De- 

cember, 1884, that the names the defend- 

ants indorsers blank were not there for 

his accommodation, and that 

had legal moral right touse their names 

such, and that well knew had 
right deliver said note plaintiffs with 
the indorsement the defendants blank 
the same. ‘The plaintiffs objected the in- 
troduction evidence the said facts set 

the defendants, and insisted that, was 
admitted (as hereinbefore stated) that they 
had actual notice them, the evidence 
said facts was not competent admissible 
against them. His honor held that the evi- 
dence was competent, and thereupon gave 
judgment for the defendants. From 
judgment plaintiffs appeal. ‘The note isdated 
Patterson order,” the rst day No- 
vember. indorsed the payee and 
the defendants, the name the payee appear- 
ing first order. the 25th day 
January, 1885, more than months after its 
date, and long after its maturity, the plain- 
tiffs became the purchasers from the payee, 
with the indorsements set forth. 

Were the facts admitted true, admis- 
sible explain the character and na- 
ture the indorsement the de- 
fendants? say that, 
they had actual notice 
such equities defenses,” and were purchas- 
ers for value the evidence was not competent 
them. statute, promissory notes, 
whether with without seal, are made as- 
signable, “in like manner inland bills 
exchange are custom merchants 
England.” are, the language the 
mercantile law, “negotiable,” and may 
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transferred negotiated free from any 
equities which exist between the original 
parties tothem. “Each indorser, including the 
payee, down the line, has and passes the legal 
title, and his indorsement legal import 
with his indorsee, and all subse- 
quent holders indorsement, that the maker 


will pay the note will.” 
Hill Shields, C., 251, and the cases 
there cited, and innumerable decisions, Eng- 
glish and American, cited Parsons, Daniel, 
Randolph, and other elementary writers upon 
the subject, indicate the solicitude courts 
protect dona fide purchasers and innocent 
holders negotiable paper, essential 
commerce and trade; and the construction 
placed section 177 the Code (Code 
Civil Proc., 55), Harris Burwell, 
255, has been limited the makers 
promissory notes, etc., and held not apply 
between indorsers. Conceding the import- 
ance protecting dona fide holders commer- 
cial paper “in its unchecked circulation,” what 
are the liabilities defendants the present 
the holder negotiable note 
question, and that, after such note put 
circulation, indorsers are liable the order 
succession equally clear, the indorsement 
not limited qualified. prior in- 
dorser can look any subsequent indorser. 
obtains possession bill note 
after indorsing restored his original 
position, and cannot, course, hold inter- 
mediate parties, who could look him again.” 
2RandCom. 719. must equally 
clear that one who derives possession from 
him, with notice this fact, cannot hold 
such intermediate indorsers and where 
such indorsements are blank, parol testi- 
mony is* admissible show the relation 
which they stand. Id., 778, 833, 841. 
When the note was returned Patterson, 
became again the owner, and, between 
him and any subsequent indorsers, the rela- 
lation indorser and indorsee ceased. ‘The 
plaintiffs were not the indorsees the de- 
fendants. Patterson could not, reason 
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the blank indorsement McCaskell Mc- 
Lean, hold them liable for the note, for 
stood the relation them prior in- 
dorser. The plaintiffs derive their title 
directly from Patterson. the original payee, 
who had reacquired the title, and not suc- 
cessive indorsers deriving title through the 
indorsement the defendants, and this dis- 
tinguishes this case from Shields, 
supra; Parker Stallings, Phil. (N. C.) 590, 
and similar cases. The plaintiffs were affected 
with and bound notice what appeared 
upon the note itself, and they took the note 
from the original payee, bearing upon its face 
the fact that was the first indorser, and 
that the defendants were his indorsees. 
blank the payee supposed 
have been intended transfer, and, 
though this may rebutted parol proof, 
mitted facts this case show that the indorse- 
ment the payee was, accord with the 
presumption, transfer McCaskill Mc- 
Lean. 

But was insisted that, between the in- 
dorsers blank, the holder may fill the blank 
making payable himself any one 
else may choose. ‘This where ob- 
tains the note, not from the payee prior 
without any knowledge notice the rela- 
tion sustained prior indorsers the note. 
the present case, the plaintiffs purchas- 
ing the note, not from the defendants, but 
from the prior indorsing payee, had filled the 
blank indorsement McCaskill McLean 
themselves, would not accordance 
with what they knew the facts be, and 
would have been gross wrong, not fraud, 
upon the defendants. 

The plaintiffs further rely upon the well- 
settled rule “that, whenever one two inno- 
cent persons must suffer loss the acts 
third, who his negligent conduct made 
possible for loss occur must bear the 
loss, for against reason that innocent 
party should suffer for the negligent conduct 
another,” and that the defendants, 
neglecting erase their indorsement, 
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duced the plaintiffs rely the legal 
import the indorsement, and ought not 
allowed, against the plaintiffs, purchasers 
for value, and without notice, make proof 
the alleged ‘Though the plaintiffs 
had “actual notice,” have already seen 
that they were charged, law, with notice 
facts apparent upon the face the paper 
which they purchased from Patterson. But 
the defendants may have been indorsers for 
accommodation, sureties guarantors. 
True. And the indorsement note 
third person, made the time its execu- 
tion, binds him according the intention 
the parties, either joint principal 
surety. Baker Robinson, 191. 
the plaintiffs looked the defendants 
accommodation indorsers guarantors, 
then, they purchased the note from the 
payee after maturity, they were not “dona 
holders before maturity,” but had notice, 
appeared upon the face the paper, its 
dishonor. Rand Com. Pap., 672; Bank 
Lutterloh, C., 495; Chadwick 
Vanness, Law, 517. So, whether 
one way the other, the plaintiffs cannot 
hold the defendants liable. ‘There 
error. 


TIONAL 
TERM EXISTENCE. 


Supreme Court Errors Connecticut, 
April 27, 1889. 


NATIONAL EXCHANGE Gay. 


guaranty the full, prompt, and ultimate payment 
of all promissory notes, drafts,” etc., which the obligee 
bank have may hereafter discount, for” 
a corporation, of which the obligors are stockholders, ex- 
tends to all substitutions, renewals, and extensions of such 
discounted paper. 

Where the term existence national banking asso- 
ciation, which would otherwise have expired 1833, was 
by act of congress prior to that time extended twenty years 
longer, the identity of the old corporation is in nowise af- 
fected. simply has new lease life. 


Case reserved from district court, Hart- 
ford county. 

for defendant. 


plaintiff corporation was 
organized April 1864, under the act 
Congress February 25, 1863. Under that 
law its existence would have terminated 
February 24, 1883. act congress 
passed July 12, 1882, entitled: “An act en- 
able national banking associations extend 
their corporate existence, and for other pur- 
poses,” was enabled to, and did, extend its 
existence during twenty additional years. 
January 1872, the defendant, with others, 
executed bond follows: Know all men 
these presents, that, whereas the National 
Exchange Bank Hartford, Connecticut, 
has discounted, and may hereafter discount, 
for the Delaney Munson Manufacturing 
Company corporation existing under the 
laws the state Connecticut, located and 
doing business the town Farmington), 
promissory notes, drafts, and bills ex- 
George Dunham, Lucas Richards, Samuel 
Porter, George Richards Co., Augustus 
Ward, William Gay, Winthrop Wads- 
worth, and Samuel Cowles, for value re- 
ceived, jointly and severally guaranty the 
said National Exchange Bank the full, 
prompt, and ultimate payment all promis- 
sory notes, drafts, bills exchange, 
other evidences indebtedness which the 
said National Exchange Bank have dis- 
counted, may hereafter discount, for the 
said Delaney Munson Manufacturing Com- 
pany, amount not exceed fifteen 
thousand dollars all any one time. And 
case non-payment hereby bind 
ourselves, our heirs and executors, pay the 
same demand, with all costs and dam- 
ages. is, however, agreed and under- 
stood between the parties this instrument. 
that any one all the signers thereof 
may, any time hereafter, give notice 
writing the president cashier the said 
National Exchange Bank that such signer 
signers said bond will not holden 
said bond for any liabilities created said 
Delaney Munson Manufacturing Company 
subsequently the giving said written 
notice, and that such signer signers 
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thereby and thereupon released and dis- 
charged from any claim said bank upon 
said bond for any liability created afore- 
said, after the giving said written notice. 
Dated Farmington this eighth day 
the defendant averred that the time said 
bond was made the obligee therein described 
was corporation duly organized the 5th 
day April, 1864, under the banking laws 
the United States, continue such na- 
tional banking corporation until the close 
business the 24th day February, 1883 
but had power right succession, 
corporate existence for longer period 
than twenty years from and after its said 
organization, to-wit, after said 24th day 
February, 1883. Also, that the only con- 
sideration for said bond was such might 
arise from time time the said obligee’s 
discounting notes and other evidences in- 
debtedness, for the benefit said Delaney 
Munson Manufacturing Company, within 
such time the said bond might continue 
force, and that none the notes described 
the plaintiff's complaint were discounted 
said obligee prior February 25, 1883, 
but were all discounted 1887 and 1888, 
specified said complaint, and long after 
the expiration the corporate existence 
said obligee, under the banking laws force 
the time its organization aforesaid, 
the time the making said bond. 
reply the plaintiff averred that the notes 
described the complaint were discounted 
for the Delaney Munson Manufacturing 
Company since February 24, 1883; that from 
the date said bond (January 1872) the 
commencement this suit the plaintiffs have 
held all times some notes, drafts, bills 
exchange, other evidences indebtedness 
which they have discounted for said manu- 
facturing company, relying upon said bond 
security therefor, and that all the notes 
described said complaint were renewals 
and extensions, whole part, loans 
and discounts made for said Delaney Mun- 
son Manufacturing Company upon the faith 
said bond before said 24th day Febru- 
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ary, 1883; and that the defendant and the 
other signers said bond were severally 
stockholders said Delaney Munson Man- 
ufacturing Company, and executed the same 
for the purpose securing the plaintiffs for 
all discounts they should thereafter make for 
said company and all the notes commer- 
cial paper subsequently discounted the 
plaintiffs, including the notes described 
the complaint, were discounted the plain- 
tiffs good faith and full reliance the 
security said bond. this reply the de- 
fendant demurred, and the case reserved 
the demurrer for the advice this court. 
Courts, when called upon construe con- 
tracts guarantying the faithful discharge 
the duties office, adhere closely the 
letter, for the reason that the obligor has as- 
sumed burden responsibility solely for 
the benefit another, without compensation 
possibility profit himself, and there- 
fore the law will add nothing way 
presumption. the case before the de- 
fendant, with others, desired become 
manufacturer, course for pecuniary profit. 
For the purpose, among others, putting 
limit individual responsibility for losses, 
they associated themselves under the statute 
joint stock corporation. Being unwilling 
individually contribute the necessary capital 
from money hand, they determined bor- 
row from the plaintiff. For convenience 
the transaction the business, the money 
was borrowed upon notes made the cor- 
poration. ‘To avoid the inconvenience in- 
dorsements several individuals upon each 
large number original notes, and the 
renewals thereof, the obligors made one com- 
prehensive, continuing contract indorse- 
ment the form guaranty, under their 
respective hands and seals. effect, there- 
fore, the defendant borrowed money for him- 
self and his associates. received and 
used for his and their profit, and still has 
perceive any distinction between his case and 
that any other borrower difficult 
ceive any the essential elements surety- 
ship his position therefore difficult see 
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any reason why should ask, the court 
should grant, the special protection the 
law applicable that relation. may 
well presumed that obligors would desire 
limit the time during which they would 
bound for the faithful performance the 
duties office another. But, inas- 
much both morally and legally the 
duty every man repay money borrowed 
for his own use and must the pre- 
sumption that these obligors intended 
so; that they intended pay the plain- 
tiffs, even such person other corpora- 
tion should legally become the assignee 
its right receive. ‘There can pre- 
sumption that they had any preference 
whether the plaintiff should lend money 
the corporation, its and their request, for 
the use and profit themselves and their as- 
sociates, before rather than after the exten- 
sion the corporate existence, being 
their power terminate their liability the 
moment when the use borrowed money 
should cease profitable themselves 
presumption preference pay before 
than after extension. Indeed, the 
presumption must favor the longest 
credit against borrower, who can pay 
when pleases. Again, the letter their 
obligation has this and other limitation, 
namely, they guaranty the repayment 
money limited amount, which the plain- 
tiff should thereafter lend the corporation, 
reserving the right terminate the contract 
will. power which created the plain- 
tiff put limit its existence. Before that 
limit had been reached, while 
was full corporate life, the creating power 
moved that limit further into 
ture. The power which can create can 
prolong. was not the substitution one 
legal entity for another; was not the 
change state into national corpora- 
tion; was not even the restoration 
spent corporate life. ‘The identical corpo- 
ration, which received the breath life 
1863, has been uninterrupted, unchanged 
existence this present, having the same 
rights, bearing the same obligations. 
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power enforce payment upon its debtors 
was not affected the fact that the time 
first limitation had expired. title real 
estate needed reinforcement additional 
is, therefore, the corpora- 
tion which the obligors bound themselves 
repay. court would jar the founda- 
tion upon which law stands—namely, the 
common sense mankind what right 
wrong—if should say that the defendant 
need not repay borrowed money for the rea- 
son that took from the plaintiff after 
had entered the period its prolonged ex- 
istence. Moreover, the second paragraph 
its reply, the plaintiff alleges that the 
notes upon which asks judgment are re- 
newals full, extension such parts 
have not been paid, notes made before the 
expiration the limit first put upon its ex- 
istence. this the defendant demurred, 
averring that the allegation immaterial, for 
the reason that if, after the day expiration 
the first limit the corporate life the 
plaintiff, renewed any notes, such renewal 
would itself discharge the defendant from 
liability. But the bond the obligors guar- 
anteed “the full, prompt and ultimate pay- 
ment ofall promissory notes.” Beyond doubt 
was the contemplation both parties 
that the relation borrower and lender thus 
formally established would continue 
long period time—for years; fact, 
far forth the defendant concerned, 
continued during sixteen years. Beyond 
doubt, too, the notes suit are accommoda- 
tion notes that is, the maker the corpora- 
tion the payer stockholder and obligor 
upon the bond, not representing any business. 
But, however, that may be, beyond 
doubt that both parties contemplated that al- 
though the lending the plaintiff would 
form upon the comparatively short time 
customary bank, yet fact the borrower 
would long continue such renewal 
extension. ‘Therefore the bond framed 
meet such contingency. guaranty full 
and prompt” payment would meet the case 
note, usual bank time, actually 
paid full maturity. guaranty, 
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addition “full and prompt” payment, the 
“ultimate payment,” can have other mean- 
ing than that the obligor should continue 
bound the end for all substitutions, renew- 
als and extensions. superior court 
advised that the reply the answer suffi- 
cient. this opinion the other judges con- 
curred. 


PROMISSORY NOTE SIGNED TWO 
PARTIES PAYABLE MYSELF” 
—TRANSFER— LIABILITY—PAROL 
EVIDENCE. 


Court Appeals Kentucky, March 23, 
1889. 


Bass. 


promissory note made Bowling Green, Ky., was signed 
and B., payable the order and was 
indorsed by M. to plaintiff. Section 13, c. 22, Gen. St. 
Kentucky, provides: Whenever promissory note 
made by the obligor payable to himself or to his order, and 
is signed on the back thereof by the said obligor, and then 
delivered, such signature and delivery shall operate 
promise pay the face the note maturity the 
party whom the same shall have been delivered,” etc. 
suit plaintiff against and B., the instrument, 
M. made no defense, but B. demurred. 

the name had been inserted payee the 
note, instead of “* myself,’ B. would have been liable to 
M. thereon, and also to plaintiff, as M.’s transferee; and 
parol evidence admissible show that the word 
was the payee intended. 


Appeal from circuit court, Warren county; 
Reeves, Judge. 


Dulaney Mitchell, for 
Wright McElroy, for appellee. 


appellant. 


Jenkins, declared writing that reads 
follows: Ky., July 8th, 
1886. Sixty days after date promise 
pay the order myself three hundred and 
sixty doliars, value received, negotiable and 
payable Warren Deposit Bank, without 
Indorsed the back this writing the 
following: “Pay James Jenkins 
order. E.R. ‘The appellant, 


the above named assignee, declared this 
writing promissory note, and sought 


recover judgment against Murrell 
and the appellee, Bass, the makers. 
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Murrell made defense. But the 
appellee, Bass, filed general demurrer 
the petition, which the lower court sustained. 
‘The appellant then filed amended petition, 
which alleged that the note was executed 
Murrell and the appellee, 
for the purpose enabling the former 
borrow money upon it, but was not known 
the time the note was signed from whom 
could would obtain the money. 
Murrell and the appellee, Bass, agreed that 
space should left the note for the pur- 
pose inserting the name the lender 
the payee, that Murrell might insert the 
name himself payee, and indorse- 
ment the back the note order the same 
payable whomsoever chose; that, pur- 
suant the authority the appellee, Bass, 
Murrell wrote the word “myself” said 
space, which word intended represent 
his own proper and thereafter, Mur- 
rell having sold said note the appellant 
for value, indorsed the same appellant 
writing his name across the back it, 
which was pursuant the authority the 
appellee. lower court sustained de- 
murrer this amended petition, and, the 
appellant declining further amend, his 
action was dismissed, and the case hereby 
appealed. 

Section 22, Gen. St., reads: When- 
ever promissory note made the ob- 
ligor payable himself his order, and 
signed the back thereof the said ob- 
ligor, and then delivered, such signature and 
delivery shall operate promise pay the 
face the note maturity the party 
whom the same shall have been delivered, 
and such party may fill the blank with 
words promise, and recover thereon the 
same manner such party had been 
named payee the note, and such note 
shall assignable other promissory 
notes.” According the common-law prin- 


ciples, promissory note, made payable 


person himself creates, itself, liabil- 
ity upon him This so, not for 
the reason that contrary public policy, 
immoral, illegal, but for the reason 
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that person cannot contract with himself. 
the statute, provides that person 
who makes promissory note payable 
himself may become bound thereon another 
person writing his name the back 
the note, and delivering such person. 
such case becomes bound upon the 
writing his promissory note such per- 
sons. the case bar, the name 
Murrell, instead the word myself,” 
had appeared the face the note payee, 
will not denied that he, writing his 
name the back the note and delivering 
the appellant, would have become bound 
thereon the appellant. the case just 
supposed, there any reason why the ap- 
pellee would not have been bound 
Murrell said note? true that Mur- 
rell would not have been bound pay 
himself, not, above suggested, because 
was contrary public policy, immoral, 
illegal, but because could not the na- 
ture things debtor but the 
appellee could become debtor him, and 
signing note payor, with Murrell 
payee, would make himself debtor 
Murrell for the amount that the note called 
for. Would the fact that Murrell’s 
name was also signed the note payor 
rendered the note unobligatory upon the ap- 
pellee? think not. The fact that also 
signed the note payor would not render it, 
any sense whatever, vicious but would 
not bound, above suggested, simply for 
the reason that could not bind himself 
pay himself debt. Hada married woman 
signed with the appellee, her act would have 
been void, but nevertheless the appellee 
would have been bound for the whole amount 
the note. So, likewise, would have 
been bound Murrell, his name 
had been expressed the note payee, not- 
withstanding the fact that did the rude 
act trying make himself, conjunction 
with the appellee, debtor himself. So, 
also, the case supposed, had Murrell 
assigned the note the appellant, the ap- 
pellee, without doubt, would have been bound 
him the note, and under the statute, 
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supra, Murrell would have been also 
bound the appellant. 

contended that the word myself,” 
used the writing, refers equally 
Murrell the appellee payee, parol 
evidence cannot introduced for the pur- 
pose showing which one was meant. This 
mistake. Such evidence will not contra- 
dict the writing. Here the note names 
payee, and this payee one two persons, 
but the writing does not inform which one 
the person meant the payee. Now, 
show extrinsic evidence which one the 
two persons was meant, admissible. Such 
evidence does not contradict the writing, but 
merely explains which the two persons the 
pronoun “myself” refers the payee, 
the pronoun “myself” certainly referring 
the one the other such payee. ‘The 
rule without exception, far have 
been able ascertain, that payee ex- 
pressed note, but such manner 
leaves ambiguous the particular per- 
son meant, extrinsic evidence may resorted 
for the purpose showing that fact. 
Pars. Cont., 550; McCullough Wain- 
Johns., 201, said, You must always 
look beyond the instrument itself, some 
extent, order ascertain who meant.” 
Garrison Owens, Pin., 471, was 
held that parol evidence was admissible 
show what capacity person signed his 
name—whether witness party the 
319, the action was instrument 
this kind: “I. the sum $160.00, 
which shall pay demand 
signed, etc. Parol evidence was admitted 
show who “you” was. not competent 
show what the parties secretly and fact 
intended, when such intention contradicts the 
written contract; but when the inquiry 
what they meant the use certain words 
the writing which, therein used, are am- 
biguous, extrinsic evidence always admis- 
sible. Greenl. Ev., 282. seems 
clear that parol evidence admissible 
show who the party meant the word 
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“myself” the payee. being shown, 
would follow that the other party would 
bound the note payor such payee. 
The petition, amended, set out cause 
action against the appellee, and the demurrer 
tothe amended petition should have been 
overruled. judgment reversed, and 
the cause remanded, with directions for fur- 
ther proceedings consistent with this opinion. 


BILL EXCHANGE—ACTION 
TITLE PLAINTIFF. 


Supreme Court California, May 1889. 


An answer in an action by one claiming to be a dona fide in- 
dorsee for value before maturity bill exchange 
drawn and accepted defendants’ testator, denying 
information and belief that the drawer of the bill ever 
transferred it to the plaintiff by indorsement or otherwise, 
as alleged in the complaint, that it was ever delivered to 
plaintiff, that paid any value therefor, that was 
ever the dona fide holder or owner thereof, puts in issue 
title the bill, and itis error render judg- 
ment in his favor without proof of title. 


court, city and county San Francisco 
Judge. 


Action Hugh Mair against Charles 
Forbes and Mary Forbes, executor and 
executrix the will Alexander Forbes, de- 
ceased, upon bill exchange alleged 
have been drawn Robert Knox said 
Alexander Forbes for £500, and accepted 
the latter. ‘The complaint alleged that said 
Knox, for value, and before maturity, in- 
dorsed and delivered the same respondent, 
who was the holder and owner thereof, and 
that the defendants refused pay when 
due. Defendants answered, denying that 
the said Knox transferred the bill plain- 
tiff indorsing the same alleged the 
complaint, any other manner. ‘They 
denied that the bill was ever delivered 
plaintiff, that paid any value therefor, 
that was ever its dona fide holder owner. 
These denials were made upon information 
and belief. ‘There was judgment for plain- 
tiff and defendants appeal. 


Henry Highton, for appellants Rosen- 
Sheeline, for respondent. 
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Beatty. upon bill ex- 
change against executors deceased accept- 
or. ‘The pleadings are verified. Judgment 
was rendered favor the plaintiff the 
pleadings, defendants excepting. think 


the answer was sufficient raise issue 
the ownership the bill, and, conse- 
quently, that the rendition the judgment 
without any proof title was error. 
Judgment reversed and cause remanded. 


concur: Works, J.; PATTERSON, 


PROMISSORY LIABILITY 
PARTY SIGNING BACK BEFORE 
DELIVERY ‘TO 
SURETY—SURETY NOT EN- 
TITLED NOTICE PROTEST. 


Supreme Court Georgia, May 15, 1889. 


Plaintiffs agreed to give their debtor further time to pay the 
debt, would give them note with defendants’ signa- 
ture thereon. The debtor executed the note payable 
plaintiffs’ order, and defendants signed their name on the 
back of the note, and returned it to the debtor to be de- 
livered plaintiffs. maturity the note was not paid, 
and the payees did not have it protested for non-payment. 
Defendants claimed that they were indorsers and discharg- 
because they did not receive notice protest. 

Held, Under the common law, defendants would only have 
been liable as second indorsers, but under §3,808 of the 
Code of Georgia, blank indorsements of negotiable paper 
may always explained between the parties themselves 
and as the facts showed that defendants, when they 
signed, knew the indebtedness the maker, and the 
terms upon which time was extended him, they 
became sureties the maker, and not indorsers, and were 
not entitled to notice of protest. 


Error from superior court, Troup county 
Harris, Judge. 


Calhoun, King for plaintiffs 
Whitaker, and Hall Hammond, for 
defendants error. 


creditors’ bill against Forbes Co., 
alleging, brief, that Forbes Co. were in- 
solvent traders indebted said Langston 
that the indebtedness was due, 
and demand for payment had been made after 
the same became due, and payment had been 
refused. bill was amended making 
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various other charges, and different times 
number new parties complainant were 
made. Among others Eppens, Smith Wei- 
mann filed their intervention, alleging that 
they were creditors Forbes Co. the 
sum $1,513.34, with interest, promis- 
sory note, the terms which will here- 
after set out, praying for judgment the 
same, and that they might participate any 
and all distribution assets that might take 
place the case, and for general relief. 
This intervention, and the right the in- 
tervenors thereunder, coming heard, 
they were submitted the presiding judge 
upon the pleadings following agreed 
statement facts: Buckley, Jr., was 
indebted $1,513.34 Eppens, Smith Wei- 
mann, which debt was past due. ‘They were 
pressing Buckley for payment, and agreed 
with him that would make them the fol- 
lowing note with Forbes Co’s. signa- 
ture thereupon they would take same, and ex- 
tend the time one year. ‘Thereupon thisnote 
was made out, and sent Buckley 
Forbes Co., firm composed Har- 
well and Forbes, who, both parties 
knowing and agreeing thereto, put their firm 
name the back the note now ap- 
pears, Forbes signing said firm name, and 
returning same Buckley delivered 
Eppens, Smith Weimann, and was 
afterwards delivered. was done 
Forbes Co. accommodation Buck- 
ley, and without consideration moving 
them. maturity said note was not paid, 
and said payees did not have noted and 
protested for non-payment maturity, where- 
upon Forbes Co. claimed discharged 
from responsibility thereon. Eppens, Smith 
Weimann are the holders the note, 
which was introduced evidence before said 
judge, and follows, wit: 
Atlanta, Ga., March 1887. 
months after date promise pay, the 
order Eppens, Smith Weimann, fifteen 
hundred and thirteen 34-100, Atlanta 
National Bank, with interest six per cent 
from date. Value received. 
LEY, Jr. No. Due “J. 
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Forbes Co.” written back. further 
evidence was introduced, and the 
ered judgment against Eppens, Smith 
Weimann, and favor Forbes 
holding that they were discharged from li- 
ability because the note had not been noted 
and protested for non-payment when due. 
The judge also proceeded render decree 
the main case, after verdict the jury, 
wherein adjudged favor other parties 
complainant the bill against Forbes Co., 
and that they participate the distribu- 
tion the funds the hands the re- 
ceiver, and failed render judgment 
favor Eppens, Smith Wiemann, per- 
mit them take any part the assets the 
hands the receiver. Eppens, Smith 
Wiemann except, and say that the court 
erred adjudging that Forbes Co. were 
not liable them, and not adjudging 
their favor the decree rendered said 
case, and not allowing them share 
the distribution the assets the hands 
the receiver. 

Under the facts disclosed this record, 
think the court erred holding that 
Forbes Co. are not liable this note be- 
cause they were indorsers, and because the 
note had not been protested, and notice 
dishonor given them. will observed 
that the note payable Eppens, Smith 
Weimann, order. Under the common law 
Forbes Co. would only have been liable 
this note second indorsers after had 
been indorsed the payees. Under our 
Code, 3808, blank indorsements negoti- 
able paper may always explained between 
the parties themselves, those taking with 
notice dishonor, the actual facts 
such indorsement. Under this section the 
facts were introduced the 
parties, and under those facts think that 
Forbes Co. were not indorsers this note, 
but securities. Buckley was indebted Ep- 
pens, Smith Wiemann, and was unable 
pay. ‘They agreed give him time 
would make the note and procure Forbes 
Co.’s signature thereon. note was made 
out, and sent Buckley Forbes Co., 
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and those parties, knowing and agreeing 
thereto, put their firm name the back 
the note. our opinion, shows that 
Forbes Co. knew the terms which the 
note was given—that is, that Buckley was 
have further time for the payment his in- 
debtedness. they did know the indebt- 
edness Buckley, and the terms upon which 
signed this note with that knowledge, they 
became securities Buckley, and not indors- 
ers. would have been foolish Eppens, 
Smith Wiemann take Forbes Co. 
indorsers for themselves. ‘Their object was 
secure the payment the debt which 
Buckley owed them, and not have Forbes 
Co. become their indorsers. Under the 
agreed state facts this record the object 
Forbes Co. was procure extension 
time for Buckley, and, the maturity 
the Buckley did not pay it, they 
would. certainly could not have been 
their understanding, from the facts disclosed 
this record, that they would only liable 
the note case Eppens, Smith Wie- 
mann had indorsed itand failed 
think, therefore, that they were se- 
curities for Buckley the note, and were 
not entitled notice protest, etc. For 
full and able discussion this subject, see 
Camp Simmons, Ga., 73, and cases cited; 
The reasoning these cases upon this point 
adopted, and made part this opinion. 
Judgment reversed. 


ABSTRACTS. 


PRESI- 
DENT AND SECRETARY—INDIVIDUAL 
BILITY. 


note reading promise pay,” and 
signed with the name corporation and 
the names its president and secretary, with 
the additions their respective official desig- 
nations, binds the president 
personally and extrinsic evidence inadmis- 
sible show that was not intended. 
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Rep., 640. 

McCandless Belle Plaine Canning Co. 
al. Supreme Court Iowa, June 1889. 


Promissory 
WHEN ENTITLED CREDITED WITH 
VALUE SECURITIES PRINCIPAL 
CREDITOR. 


and signed surety, but before sign- 
ing such note makes inquiries the bank 
the financial standing W., and in- 
formed officer thereof that the bank 
holds bank stock belonging such 
bank, and that the bank will retain the same 
security for such note, and that event 
will liable for more than the difference 
between the value the bank stock and the 
amount the note and interest, and under 
this agreement indorses the note, 
that, between and the bank, only 
liable for the difference between the value 
the bank stock and the amount such note 
and interest. 

Where such note transferred the 
bank after maturity P., and W.’s bank 
stock held the bank security therefor 
also transferred W., with the consent 
the bank, and claims such bank stock 
security for the amount indebtedness 
against such note, that entitled 
have credit for the full value the bank 
stock, and only liable for the difference 
between the value such stock and the 
amount the note and interest. 

Packard Herington, Supreme Court 
Kansas, February 1889. 


Promissory 
INDORSEMENT. 


may shown parol that indorse- 
ment blank the payee promissory 
note, and its delivery collector, 
were fact transaction which the latter 
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was act the agent the payee get 
the note discounted, and apply portion 
the proceeds payment debt due 
plaintiff. 

Avery Miller, Supreme Court Ala- 
bama, April 16, 1889. 


ALTERATION 

After the signing accommodation 
note, dated “Oakland,” and payable 
the First National Bank this city,” and 
after its delivery B., the one for whose ac- 
commodation the note was made, the words 
were inserted after the words 
National Bank.” ‘The rate interest, 
which was left blank the maker, was filled 
in, and the words Receipt No. 124” were 
written the end the note the purport 
such words being that the receipt was 
security for the payment the money for 
which the note was that, 
the insertion the rate interest was unau- 
thorized, the note would bear interest the 
legal rate that the other insertions did not 
affect the meaning the note and, the in- 
sertions being innocently made, the note was 
not avoided. 

First National Bank Wolff, Supreme 
Court California, April 27, 1889. 


TION—INSOLVENCY—APPOINTMENT RE- 
CEIVER STATE 


Where national bank insolvent and 
process voluntary liquidation, and its af- 
fairs are being greatly mismanaged its 
managing agents, the injury its creditors 
and stockholders, and some the creditors 
and stockholders are being favored the 
injury others, receiver may appointed 
the instance one the stockholders not 
favored, and provisional receiver may 
appointed case, even where the 
bank only has been made defendant. 


Elwood First National Bank Green- 
Supreme Court Kansas, May 
1889. 
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INDORSEMENT NEw NoTE—FAILURE 
SURRENDER OLD NOTE. 


party who indorses new note take 
old note secured deed trust, 
whereon also indorser, liable such 
new note, although the old note and deed 
trust have never been surrendered him. 
The failure assign and deliver the old note 
and deed does not release him from liability 
the new note, but his liability thereon 
will diminished any loss damage 
may have sustained reason thereof. 


Sanders Smith, Supreme Court Mis- 
sissippi, December 1888. 


NOTE—FRAUDULENT ALTERA- 
TION—SUBSEQUENT ASSENT MAKER— 
LIABILITY. 


Where the holder promissory note 
makes fraudulent alteration, amounting 
law forgery, destroying the instrument 
and extinguishing the debt, subsequent as- 
sent the maker such alteration, with- 
out any new consideration, will not create 
any liability upon the note altered, 
favor the holder who made the fraudulent 
alteration. 


Hayes, Supreme Court Min- 
nesota, May 24, 1889. 


CANADIAN 


Deposit 


Morton and Block filed claims with the 
liquidators the Central Bank 
purchasers for value and indorsees deposit 
receipts the bank, originally issued Cox 
Co., the following form 


Toronto, Oct. 18th, 
$6,000. 

Received from Cox Co. the sum 
$6,000, which the bank will repay the 
said Cox Co. order, with interest four 
per cent. per annum, receiving fifteen 
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days’ notice. interest will allowed un- 
less the money remains with this bank six 
bank when payment either principal in- 
terest required. 
For the Central Bank Canada, 
ALLEN, Cashier. 


Held, that even such receipt did not 
possess all the incidents promissory note, 
yet was meant transferred indorse- 
ment, being made payable the order 
Cox Co.; and was therefore governed 
line authorities, which showed that 
was far negotiable (whether possessing all 
the incidents commercial paper not), 
chaser for value, who took without notice 
any infirmity title. 


But that these deposit receipts 
drawn were negotiable instruments under 
which the claimants were entitled succeed 
upon promissory note made the 
bank. 

Watson, for the claimants. 

Meredith, C., contra. 

Central Bank, Morton Block’s claims, 
High Court Justice for Ontario, Chancery 
Division, May 28, 1889. 


QUERIES AND REPLIES. 


August 14, 1889. 
Banking Law Journal. 


was referred the other day, and would like 
have your viewson the same. The proposition 
this: bank Kansas City takes from one 
its regular customers, house the wholesale boot 
and shoe business, draft sight for two hun- 
dred dollars ($200), drawn them one 
their country customers ina small town Kansas. 
‘The Kansas City bank forwards for collection 
private banker the Kansas town, who pre- 
‘sents the same and receives from the drawee the 
two hundred dollars. The latter thus protects 
and takes the draft. The Kansas banker then 
the Kansas City bank, from whom 
received the collection, draft his New York 
correspondent for the amount, less fifty cents col- 
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lection fees. Upon receipt the draft the 
Kansas banker for this collection, the Kansas 
City bank then credits its custom- 
ers regular order and enters the same their 
pass-book. The Kansas banker assigns two days 
after has issued this draft for $199.50 and 
comes back the Kansas City bank protested. 
The Kansas City bank then charges the protested 
draft with the costs back its customers, who 
complains that when gave them credit for the 
amount their collection and took the Kansas 
banker’s draft for the amount they were let out. 
How it? 
Ii. GARDNER, Cashier. 


Answer. some the states bank 
receiving draft collection distant 
place held directly responsible the 
owner for the default its correspondent, 
and were this rule applied here the 
Kansas City bank would responsible its 
customers for the proceeds which its agent 
had collected and failed turn over. 


well known, there great conflict 
the decisions the various states this sub- 
ject, and the doctrine announced many 


cases that the duty and responsibility 
collecting bank ceases when transmits the 
paper suitable agent correspondent 
for collection, and that its liability does not 
extend his defaults. 

‘The present case arises Missouri, and 
determined the laws that state. 
Turning the laws Missouri find the 
supreme court has announced that when 
bank that state receives draft for collec- 
tion, payable another state, and uses due 
diligence transmitting its correspond- 
ent, who suitable and competent, with 
proper instructions, its responsibility 
end, and case the agent fails remit the 
proceeds the bank transmitting the draft can- 
not held liable the owner the draft, 
unless some after act makes itself re- 
sponsible. Daly and 
Bank, Mo., 94. 

Under this rule, therefore, the transmit- 
ting bank does not become absolute in- 
surer against the default its correspondent, 
and unless the customers the Kansas City 
bank can show that the latter was guilty 
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negligence failing select suitable and 
competent correspondent, its entire duty upon 
the transmission the draft was end, 
and would not liable its customers 
unless some further and subsequent act 
made itself responsible. 

The mere fact that the correspondent be- 
came insolvent insufficient itself show 
the Kansas City bank guilty negligence 
selecting him, for the very case above 
cited the loss arose through the insolvency 
and failure remit the correspondent 
whom the paper had been transmitted, and 
the bank under the rule there laid down was 
declared not liable. must, therefore, as- 
sume, the absence facts showing the 
contrary, that the transmitting bank not 
chargeable reason failure use due 
diligence transmitting the paper suit- 
able and competent correspondent. 

The Kansas City bank having fulfilled the 
duty imposed upon law transmitting 
the draft suitable and competent corres- 
pondent, and its responsibility being thereby 
end, the question remains did any 
after act make itself chargeable for the 
amount its customers 

The draft was forwarded the correspond- 
ent, and the proceeds collected from the 
drawee. then became necessary for the 
latter transmit those proceeds the bank 
Kansas City for the use the owner. 
doing this draft, followed the ordinary 
mode, although course seems very cir- 
cuitous method for Kansas banker, who 
city Missouri, compel the payee send 
all the way New York for payment. 

When the Kansas City bank received the 
draft the New York correspondent repre- 
senting the proceeds, its position with refer- 
ence thereto was exactly the same the 
draft had been deposited directly its cus- 
tomers for collection, and was under 
obligation credit them with the amount 
until the draft had been actually collected. 
But having given them credit therefor upon 
receipt, and before actual collection, the 
question narrowed down whether the 
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credit made will regarded condi- 
tional unconditional one. the credit 
was unconditional one, whereby the bank 
took absolute title the draft, cannot 
charge back the amount; but if, although 
credited the amount the customers, and 
gave them the right draw against it, this 
was only conditional upon its being paid, and 
subject its being charged back upon fail- 
ure payment, then the loss that the 
customers and not the bank. 

While the authorities the question are 
not entirely harmonious, deduced 
from the weight authority that where paper 
deposited with bank for collection, and 
the same credited cash, the title passes 
the bank such crediting subject the 
condition which, custom, imbedded 
part the transaction that the paper 
not paid, shall returned the depositor. 

corresponding banks credit drafts sent 
correspondents for collection upon receipt, 
without awaiting instructions, and case 
non-payment, charge them back. that 
case, paper had been deposited with banker, 
who gave immediate credit before collection, 
and then failed, and the depositor sought 
recover the paper the ground that 
his property; but the court held that the 
credit worked transfer title, that the 
depositor could not afterwards recall the 
paper, and that was immaterial that the 
paper was not paid, the bank had right 
charge back. 

‘The cases Ayres Bank, Mo., 421, 
and Bullene Coates, Mo., 426, are 
the same effect. cases not decide 
the question here, but are useful contain- 
ing evidence custom Missouri that 
bank, receiving paper and crediting cash 
before collection, gives conditional credit 
only, and has the right charge back the 
paper upon non-payment. ‘The existence 
such will decisive the ques- 
tion here. there well-established cus- 
tom among Missouri bankers that the credit 
paper taken for collection re- 
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garded conditional and the right exists 
charge the same back upon non-payment, 
then the customers the present case must 
stand the loss. If, the other hand, there 
such custom, and understanding with 
the depositor that effect, then the bank 
giving unconditional credit the paper 
must the loser. 


RUSSELL, KAN., Aug. 17, 1889. 
Editor Banking Law Journal, 

DEAR Will you kindly reply the follow- 
ing questions through the JOURNAL? 

loaning money promissory note read- 
ing: interest per cent. from ma- 
turity,” could interest legally charged for 
three days’ grace, only for the time mentioned 
the note exclusive the three days’ grace? 
(4) interest for three days’ grace was not 
charged the time the loan was made, and the 
note was not paid until the third day grace, 
could the drawer the note resist interest for the 
three days grace? 

rest from date,” paid three days’ prior the last 
day grace, could interest charged for the 
three days 

BRUNDAGE, Vice-Pres. 


Answer. The three days’ grace form 
part the term for which the note has 
and does not become due until the 
last day grace. Consequently discount- 
ing the note interest could legally de- 
ducted for the whole term, including the 
three days’ grace. 


But interest for the three days was 
not charged the time the loan was made, 
and the note was not paid until the third day 
grace, would the maker liable for the 
interest for such three days? 

signifies the act buying bill exchange 
promissory note for less sum than that 
which upon its face payable.” 
Capital Bank Topeka, Kan., 440. 
making the purchase, the transaction will 
therefore regarded, the bank had the right 
deduct from the face, interest for the term 
the note including the three days grace; 
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but having made the purchase giving 
amount, from which interest for the three 
days was not deducted, will not con- 
cluded thereby and prevented from saying 
that has paid three days’ interest too much 
making the purchase 

The only remedy which the bank has 
the paper against the maker for the amount 
its face, payable maturity, and the 
question whether, addition this, 
having advanced the paper way pur- 
chase discount three days’ interest more 
than was obliged advance, can recover 
back this amount? think not. failed 
deduct the three days’ interest from the 
purchase price knowingly, then there would 
ground relief, and its failure was be- 
cause mistaken idea that the law would 
not permit the deduction the interest for 
three days grace, then the rule would ap- 
ply that mistake law cannot relieved 
against, and there would fraud here 
the part the opposite party change the 
application that rule. 

owner the note would en- 
titled the full amount the principal 
and interest for the whole term, including 
the three days’ grace, and would not 
obliged accept less amount. If, how- 
ever, waives this right, and accepts pay- 
ment, three days prior the last day 
grace, the principal and interest 
date, his right further interest would 
cease. 


Aug. 22d, 1889. 
Editor Banking Law Journal. 
DEAR Please answer the following your 
**Queries and Replies 
Can the holder note, being notary 
public, protest the same fornon-payment, must 
another notary commissioned perform that 


act, order have legal proof protest and 
bind the indorsers 


Answer. are opinion that protest 
notary public his own paper, would 
not competent evidence, amount 
anything legally. notary public officer, 


negligence failing select suitable and 
competent correspondent, its entire duty upon 
the transmission the draft was end, 
and would not liable its customers 
unless some further and subsequent act 
made itself responsible. 

The mere fact that the correspondent be- 
came insolvent insufficient itself show 
the Kansas City bank guilty negligence 
selecting him, for the very case above 
cited the loss arose through the insolvency 
and failure remit the correspondent 
whom the paper had been transmitted, and 
the bank under the rule there laid down was 
declared not liable. must, therefore, as- 
sume, the absence facts showing the 
contrary, that the transmitting bank not 
chargeable reason failure use due 
diligence transmitting the paper suit- 
able and competent correspondent. 

The Kansas City bank having fulfilled the 
duty imposed upon law transmitting 
the draft suitable and competent corres- 
pondent, and its responsibility being thereby 
end, the question remains did any 
after act make itself chargeable for the 
amount its customers 

The draft was forwarded the correspond- 
ent, and the proceeds collected from the 
drawee. then became necessary for the 
latter transmit those proceeds the bank 
Kansas City for the use the owner. 
doing this draft, followed the ordinary 
mode, although course seems very cir- 
cuitous method for Kansas banker, who 
city Missouri, compel the payee send 
all the way New York for payment. 

When the Kansas City bank received the 
draft the New York correspondent repre- 
senting the proceeds, its position with refer- 
ence thereto was exactly the same the 
draft had been deposited directly its cus- 
tomers for collection, and was under 
obligation credit them with the amount 
until the draft had been actually collected. 
But having given them credit therefor upon 
receipt, and before actual collection, the 
question narrowed down whether the 
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credit made will regarded condi- 
tional unconditional one. the credit 
was unconditional one, whereby the bank 
took absolute title the draft, cannot 
charge back the amount; but if, although 
credited the amount the customers, and 
gave them the right draw against it, this 
was only conditional upon its being paid, and 
subject its being charged back upon fail- 
ure payment, then the loss that the 
customers and not the bank. 

While the authorities the question are 
not entirely harmonious, deduced 
from the weight authority that where paper 
deposited with bank for collection, and 
the same credited cash, the title passes 
the bank such crediting subject the 
condition which, custom, imbedded 
part the transaction that the paper 
not paid, shall returned the depositor. 

corresponding banks credit drafts sent 
correspondents for collection upon receipt, 
without awaiting instructions, and case 
non-payment, charge them back. that 
case, paper had been deposited with banker, 
who gave immediate credit before collection, 
and then failed, and the depositor sought 
recover the paper the ground that was 
his property; but the court held that the 
credit worked transfer title, that the 
depositor could not afterwards recall the 
paper, and that was immaterial that the 
paper was not paid, the bank had right 
charge back. 

The cases Ayres Bank, Mo., 421, 
and Coates, Mo., 426, are 
the same effect. ‘These cases not decide 
the question here, but are useful contain- 
ing evidence custom Missouri that 
bank, receiving paper and crediting cash 
before collection, gives conditional credit 
only, and has the right charge back the 
paper upon non-payment. ‘The existence 
such will decisive the ques- 
tion here. there well-established cus- 
tom among Missouri bankers that the credit 
paper taken for collection re- 
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garded conditional and the right exists 
charge the same back upon non-payment, 
then the customers the present case must 
stand the loss. If, the other hand, there 
such custom, and understanding with 
the depositor that effect, then the bank 
giving unconditional credit the paper 
must the loser. 


Aug. 17, 1889. 
Editor Banking Law Journal. 


DEAR Will you kindly reply the follow- 
ing questions through the JOURNAL? 


loaning money promissory note read- 
interest per cent. from ma- 
turity,” could interest legally charged for 
three days’ grace, only for the time mentioned 
the note exclusive the three days’ grace? 
(4) interest for three days’ grace was not 
charged the time the loan was made, and the 
note was not paid until the third day grace, 
could the drawer the note resist interest for the 
three days grace? 


ing: 


rest from date,” paid three days’ prior the last 
day grace, could interest charged for the 
three days 

BRUNDAGE, Vice-Pres. 


Answer. The three days’ grace form 
part the term for which the note has 
run, and does not become due until the 
last day grace. Consequently discount- 
ing the note interest could legally de- 
ducted for the whole term, including the 
three days’ grace. 

But interest for the three days was 
not charged the time the loan was made, 
and the note was not paid until the third day 
grace, would the maker liable for the 
interest for such three 


signifies the act buying bill exchange 
promissory note for sum than that 
which upon its face payable.” 
Capital Bank Topeka, Kan., 440. 
making the purchase, the transaction will 
therefore regarded, the bank had the right 
deduct from the face, interest for the term 
the note including the three days grace; 
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but having made the purchase giving 
amount, from which interest for the three 
days was not deducted, will not con- 
cluded thereby and prevented from saying 
that has paid three days’ interest too much 
making the purchase 

The only remedy which the bank has 
the paper against the maker for the amount 
its face, payable maturity, and the 
question whether, addition this, 
having advanced the paper way pur- 
chase discount three days’ interest more 
than was obliged advance, can recover 
back this amount? think not. failed 
deduct the three days’ interest from the 
purchase price knowingly, then there would 
ground relief, and its failure was be- 
cause mistaken idea that the law would 
not permit the deduction the interest for 
three days grace, then the rule would ap- 
ply that mistake law cannot relieved 
against, and there would fraud here 
the part the opposite party change the 
application that rule. 


owner the note would en- 
titled the full amount the principal 
and interest for the whole term, including 
the three days’ grace, and would not 
obliged accept less amount. If, how- 
ever, waives this right, and accepts pay- 
ment, three days prior the last day 
grace, the principal and interest 
date, his right further interest would 
cease. 


Aug. 22d, 1889. 
Editor Banking Law Journal. 

DEAR Please answer the following your 
and Replies 

Can the holder note, being notary 
public, protest the same fornon-payment, must 
another notary commissioned perform that 
act, order have legal proof protest and 
bind the indorsers 

GEHRKE. 

Answer. are opinion that protest 
notary public his own paper, would 
not competent evidence, amount 
anything legally. notary public officer, 


260 THE BANKING 


and protest official act—namely, the 
establishment the fact dishonor, etc. 
making protest, notary would act 
termine what are the facts the case, and 
notary, likewise, his certificate, establishes 
officially the existence certain facts. 

trying his own case, party law 
suit, also acting juryman; and equally 
would seem improper and unlawful for 
notary officially establish the fact dis- 
honor case wherein was party. 

course hold indorsers, not al- 
ways necessary that there should protest, 
and when demand and notice are them- 
selves sufficient, without formal protest, the 
notary, individual, might legally act the 
same any other holder; but all cases 
where protest made, think would 
clearly illegal for notary, who 
the owner the paper, protest it. 


MISSOURI LEGISLATION. 


The following act will become law the 
first day November next. 

Any person, association persons, com- 
pany, corporation, not engaged the busi- 
ness banking, under the laws the United 
States, the state Missouri, using the 
words bank, banker, bankers banking,’ 
designate his their business painted 
printed sign, his their place business, 
them, shall deemed guilty misde- 
meanor and upon conviction fined not less 
than one hundred dollars.” 


KAFIR LAWSUIT. 


Kafir the witness box often sur- 
prise those who know little nothing 
the traditions the Kafir race. ‘The ease 
with which the ordinary native parries the 
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most dexterous cross-examination, the skill 
with which extricates himself from the 
consequences unfortunate answer, and, 
above all, the ready and staggering plausi- 
bility his explanations, have often struck 
those who come contact with him the 
law courts. far superior, rule, 
the ordinary European, the witness box. 
Keen witted and ready, yet too cautious 
ever answer question the drift which 
does not clearly foresee, and which when 
understands once proceeds, neces- 
sary, forestall his reply. result, 
the truth his evidence can only sifted 
very careful proceeding the part 
the cross-examiner, and keeping him 
the dark much possible the bearing 
his answers upon the subject-matter the 
suit. Whether this dialectic skill innate 
the Kafir, whether the result 
long cultivation, difficult say; but 
some proof the former, subjoin very 
interesting extract from book now unhap- 
pily becoming rare—viz., Colonel 
“Handbook Kafir Laws and Customs, 
compiled from Notes Mr. Brownlee, Rev. 
Dugmore and Mr. Ayliff,” which will, 
venture think, throw great deal light 
upon the present abilities the descendants 
those whose judicial customs fifty years 
ago are graphically described 
lowing words: Kafir has ascertained 
that has sufficient grounds enter 
action against another, his first step pro- 
ceed, with party his friends adher- 
ents, armed, the residence the person 
against whom his action lies. their arri- 
val they sit down together some conspicu- 
ous position, and await quietly the result 
their presence. law party readily 
known the aspect and deportment its 
constituents, its any kraal 
the signal for the mustering all the adult 
male residents that are forthcoming. ‘These 
accordingly assemble and also sit down to- 
gether within conversing distance their 
generally unwelcome visitors. two par- 
ties, perhaps, survey each other silence for 
some time. the news,’ length ex- 
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claims one the adherents the defendant, 
should their patience fail first. Another 
pause sometimes ensues, during which the 
party the plaintiff discuss undertone 
which their party shall ‘opening coun- 
This decided, the learned gentleman 
commences minute statement the case, 
the rest the party confining themselves 
occasional suggestions, which adopts 
rejects pleasure. Sometimes allowed 
proceed almost uninterrupted the close 
the statement, the friends the defendant 
listening with silent attention, 
their memories all the points im- 
portance for future stage the proceed- 
ings. Generally, however, receives 
ough sifting from the beginning, every asser- 
tion consequence being made the occasion 
most searching series cross questions. 
case thus fairly opened, which occu- 
pies several hours, probably proceeds 
further the first day. ‘The plaintiff and his 
party are told that the the place 
are from home, that there are 
“children” present, who are not competent 
discuss such important matters. ac- 
cordingly retire with the tacit understanding 
that the case resumed the next day. 
During the interval the defendant formally 
makes known the men the neighboring 
kraals that action has been entered 
against him, and they are expected pre- 
sent his behalf the resumption the 
case. the meantime the first day’s pro- 
ceedings having indicated the line argu- 
ment adopted the plaintiff the plan de- 
fence arranged accordingly. Information 
collected, arguments are suggested, prece- 
dents sought for, able debaters called in, and 
every possible preparation made for the 
the following day. ‘The party, usu- 
ally reinforced both mental and material 
strength, arm the next morning, and take 
their ground again. The opponents, now 
mustered force, confront them, seated 
the ground, each man with his arms his 
side. ‘The case resumed some advo- 
cate for the defendant requiring restate- 
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ment the grounds action. 
This commenced one who was not 
even present the previous day’s proceed- 
ings, but who has been selected for this 
more difficult stage account his debat- 
ing abilities. Then comes the tug war 
the ground disputed inch inch; every 
assertion contested, every proof attempted 
invalidated, objection meets objection, 
and question opposed counter-question, 
each disputant endeavoring with surprising 
adroitness throw the burden answering 
his opponent. Socratic method 
debate appears all its perfection, both 
parties being equally versed it. rival 
advocates warm they proceed, sharpening 
each other’s ardor, till from the passions that 
seem enlisted the contest stranger might 
suppose the interests the nation were 
stake and dependent upon the decision. 
When these combatants have spent their 
strength, one other them overcome 
argument, others step the rescue. ‘The 
battle fought over again, and different 
ground, some point either law evidence 
that had been purposely kept abeyance 
being now brought forward, and perhaps the 
entire aspect the case changed. ‘The whole 
the second day frequently taken with 
this intellectual gladiatorship, and closes 
without any other result than exhibition 
the relative strength the opposing parties. 
The company retire again, and the 
defendant and his friends review their own 
position. Should they feel that they have 
been worsted, and that the case one that 
cannot successfully defended, they pre- 
pare attempt bring the matter con- 
clusion offer the smallest satisfaction 
the law allows. ‘This usually refused, 
expectation advance the offer, which 
takes place generally proportion the de- 
fendant’s anxiety prevent appeal the 
chief. Should the plaintiff length accede 
the proposed terms they are fulfilled, and 
the case ended declaration 
Zhe Cape Law Journal. 
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PROSPECTUS. 


The object this journal publish 

The current decisions the courts the 
United States, and all the states and territories 
upon questions banking law, including the law 
relating notes, bills, collections, and kindred 
topics, with annotations, when necessary, pre- 
senting conflicting decisions, giving general 
view the law upon the subjects decided. 

The current enactments Congress and the 
state and territorial legislatures upon banking 
matters. 

Articles upon topics general interest 
banking law. 

Replies questions subscribers upon 
points banking law arising their business. 

Contributions matters practical bank- 
ing and financial topics. 

variety general information interest 
and value bankers*and merchants. 

And also advocate reform and uniformity 
laws the various states affecting bank- 
ers and merchants where uncertainty and conflict 
present exist. 

The character the information and the fre- 
quency issue will make this publication de- 
sirable one for bankers, merchants and bank at- 
torneys. THE 


FRIENDLY GREETING. 


Well worth having.” 


much pleased with your 
Find very bright and interesting.” 


will undoubtedly soon the head 
legal publications this character.” 


THE MERCHANTS’ BANK, 
well pleased with it.” 


Ky.: pleased with its appearance.” 


CASHIER FAYETTE COUNTY 
proper place the current literature for 
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Mo.: excellent publication, and fills 
field usefulness heretofore neglected.” 


conducted and 


BANK, OELRICHS, DAKOTA: Just what 
need. not want miss number.” 


VAN VALKENBURG, CASHIER UNION STATE 
BANK, City, Greatly pleased 
with it.” 


ALEXANDER, CASHIER UNION 
Savincs St. Mo.: place 
and mission for such journal.” 


calculated interest not only bankers but 
bank 


First NATIONAL BANK, KASSON, 
Just the thing have been looking for. What 
bankers want are decisions condensed.” 


sity bankers, and will undoubtedly appre- 
ciated.” 


BANK, MECHANICSBURG, OHIO: Much pleased 
with it.” 


ADVERTISING NOTICE. 


The circulation the JOURNAL already large, 
and constantly increasing. taken not only 
bankers, bank attorneys and trust companies, 
but also considerable number mercantile 
houses, who find its published decisions and re- 
plies questions use and value their busi- 
ness. Published twice month, and containing 
information lasting value and frequently re- 
ferred to, the JOURNAL especially desirable 
medium for the advertisements those who de- 
sire present the nature and details their 
business the financial and commercial world. 
The rates for advertising are reasonable and will 
found printed the first page the 
The Directory” designed for the 
use bankers who not desire more general 
advertising. presents the name and location 
the bank, ihe names its officers, its capi- 
tal and surplus, and names correspondents, 
and any other condensed information which the 
bank may desire publish. The charge for two 
more lines therein nominal only. The 
bank are frequently subject change, and 
the ‘‘Directory” will corrected these particu- 
lars each issue, upon notice, without extra charge, 
its advantages are apparent. 
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